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to amend chapter 540 of the laws of
1992, amending the real property tax
law relating to oil and gas charges,
in relation to the effective date of
such chapter (Part C); to amend the
racing, pari-mutuel wagering and
breeding law, in relation to
increasing racing regulatory fees
(Part D); to amend the tax law, in
relation to modifying the signature
requirement on e-filed returns
prepared by tax professionals (Part
E); to amend the real property tax
law, in relation to cost of 1living
adjustments for Enhanced STAR (Part
F); to amend part I of chapter 58 of
the laws of 2006, relating to
providing an enhanced earned income
tax credit, in relation to the
effectiveness thereof (Part G); to
amend the general obligations 1law
and the tax 1law, 1in relation to
authorizing electronic tax clear-
ances for professional and business
licenses (Part H); to amend the tax
law and the administrative code of
the city of New York, in relation to
taxing residents who are grantors of
exempt resident trusts that qualify
as non-grantor incomplete gift
trusts on the income from such
trusts and taxing residents who are
beneficiaries of all other exempt
resident trusts or nonresident
trusts on the distributions of accu-
mulated income that they receive
from such trusts (Part I); to amend
the tax law and the administrative
code of the city of New York, in
relation to eliminating the personal
income tax add-on minimum tax; and
to repeal certain provisions of such
laws relating thereto (Part J); to
amend the tax law, 1in relation to
adding an enhanced real property tax
circuit breaker; and to repeal para-
graph 14 of subsection (e) of
section 606 of the tax law, relating
to certain reports (Part K); to
amend the tax 1law, in relation to
providing a credit for renters
against the personal income tax
(Part L); to amend the tax 1law, in
relation to the prepayment element
of the family tax relief credit
(Part M); to amend the tax law, in
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relation to eliminating the personal
income tax filing requirement for
residents having no liability
because income does not exceed the
New York standard deduction if they
do not file a federal income tax
return (Part N); to amend the tax
law, in relation to extending the
empire state commercial production
tax credit (Part O); to amend the
public housing law, in relation to
extending the credit against income
tax for persons or entities invest-
ing in low-income housing (Part P);
to amend the environmental conserva-
tion law, the tax law and the gener-
al municipal 1law, in relation to
eligibility for participation in the
brownfield cleanup program, and
assignment of the brownfield rede-
velopment tax credits; to amend part
H of chapter 1 of the laws of 2003,
amending the tax 1law relating to
brownfield redevelopment tax cred-
its, remediated brownfield credit
for real property taxes for quali-
fied sites and environmental remedi-
ation insurance credits, in relation
to tax credits for certain sites; to
amend the environmental conservation
law, in relation to hazardous waste
generator fees and taxes; to amend
the environmental conservation law,
the public authorities law and the
state finance law, in relation to
the environmental restoration
program; and to repeal certain
provisions of the environmental
conservation law and the tax law
relating thereto (Part Q); to amend
the tax law, in relation to reform-
ing the investment tax credit,
reducing the tax rate for upstate
manufacturers and providing a tax
credit for real property taxes to
New York manufacturers; to amend the
economic development law, in
relation to the excelsior investment
tax credit; and to repeal certain
provisions of the tax law relating
to the financial services investment
tax credit (Part R); to amend the
economic development law, the tax
law, the transportation 1law, the
administrative code of the city of
New York and the New York state
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urban development corporation act,
in relation to repealing the fran-
chise tax on farmers', fruit grow-
ers', and other 1like agricultural
corporations organized and operated
on a co-operative basis; and to
repeal section 185 of the tax law
relating to franchise tax on farm-
ers', fruit growers', and other like
agricultural corporations organized
and operated on a co-operative
basis; to repeal sections 187-3,
187-k, 187-1, 187-m, 187-q, 187-r
and 187-s of the tax law relating to
certain tax credits; to repeal para-
graph 1 of subdivision (h) of
section 15, paragraph 1 of subdivi-
sion (g) of section 31, and certain
other provisions of the tax law, in
relation to making conforming chang-
es (Part S); to amend the tax law,
in relation to providing a credit
for excise tax on telecommunication
services for businesses located in
tax-free NY areas (Part T); to amend
the tax law, in relation to reducing
the number of hours of part-time
work needed by employees for employ-
er qualification for the New York
youth works tax credit; and to amend
the labor law, in relation to the
New York vyouth works tax credit
(Part U); to amend chapter 109 of
the laws of 2006 amending the tax
law and other 1laws relating to
providing exemptions, reimbursements
and credits from various taxes for
certain alternative fuels, in
relation to extending the alterna-
tive fuels tax exemptions for two
years (Part V); to amend chapter 63
of the laws of 2000, amending the
tax law and other laws relating to
modifying the distribution of funds
from the motor vehicle fuel excise
tax and the vehicle and traffic law,
in relation to simplifying the meth-
odology for distribution of motor
vehicle receipts (Part W); to amend
the tax law, in relation to the
estate tax; to repeal section 2 of
chapter 1013 of the 1laws of 1962,
amending the tax 1law relating to
imposing a tax on the transfer of
estates of decedents dying on or
after April first, nineteen hundred
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sixty-three, relating to an appendix
of applicable internal revenue code
provisions, and to repeal article
26-B of the tax law, relating to the
generation skipping transfer tax
(Part X); to amend the tax 1law and
chapter 912 of the 1laws of 1920
relating to the regulation of
boxing, sparring and wrestling
matches, in relation to making tech-
nical corrections thereto; to repeal
article 19 of the tax law relating
to boxing and wrestling exhibitions
tax; and to repeal section 1820 of
the tax law relating to establishing
misdemeanors for certain violations
of article 19 of such law (Part Y);
to amend the tax law, in relation to
vendor fees paid to vendor tracks
(Part Z); to amend the racing, pari-
mutuel wagering and breeding law, in
relation to licenses for simulcast
facilities, sums relating to track
simulcast, simulcast of out-of-state
thoroughbred races, simulcasting of
races run by out-of-state harness
tracks and distributions of wagers;
to amend chapter 281 of the laws of
1994 amending the racing, pari-mutu-
el wagering and breeding law and
other 1laws relating to simulcasting
and chapter 346 of the laws of 1990
amending the racing, pari-mutuel
wagering and breeding law and other
laws relating to simulcasting and
the imposition of certain taxes, in
relation to extending certain
provisions thereof; and to amend the
racing, pari-mutuel wagering and
breeding law, in relation to extend-
ing certain provisions thereof (Part
ARA) ; to amend the tax 1law, in
relation to capital awards to vendor
tracks (Part BB); to amend the tax
law, the banking 1law, the public
authorities law, and the administra-
tive code of the city of New York,
in relation to the stock transfer
tax, and to repeal certain
provisions of the tax law, the state
finance law and the administrative
code of the city of New York relat-
ing thereto (Part CC); to amend the
tax law, in relation to conforming
the due dates for the metropolitan
commuter transportation mobility tax
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for taxpayers with income from self-
employment with the due dates for
the personal income tax (Part DD);
to amend the state finance law, the
upstate New York gaming economic
development act of 2013 and the tax
law, in relation to moneys appropri-
ated or transferred from the commer-
cial gaming revenue fund (Part EE);
and to amend the tax law, the educa-
tion law, the general municipal law,
and the real property tax law, in
relation to a real property tax
freeze (Part FF)

The People of the State of New
York, represented in Senate and
Assembly, do enact as follows:
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Section 1. This act enacts into law major components of legislation
which are necessary to implement the state fiscal plan for the 2014-2015
state fiscal year. Each component is wholly contained within a Part
identified as Parts A through FF. The effective date for each particular
provision contained within such Part is set forth in the last section of
such Part. Any provision in any section contained within a Part, includ-
ing the effective date of the Part, which makes a reference to a section
"of this act", when used in connection with that particular component,
shall be deemed to mean and refer to the corresponding section of the
Part in which it is found. Section three of this act sets forth the

general effective date of this act.

PART A

Section 1. Article 32 of the tax law is REPEALED.

§ 2. Section 180 of the tax law is REPEALED.

§ 3. Section 181 of the tax law is REPEALED.

§ 4. Section 208 of the tax law, as added by chapter 415 of the laws
of 1944, subdivision 1 as amended by chapter 576 of the laws of 1994,
subdivision 1-A as amended by chapter 166 of the laws of 1991, subdivi-
sion 1-B as added by section 45 of part A and paragraph (k) of subdivi-
sion 9 as added by section 46 of part A of chapter 389 of the 1laws of
1997, subdivision 3, the opening paragraph, subparagraphs 6 and 11 of
paragraph (b), and the opening paragraph of paragraph (g) of subdivision
9 as amended and subdivision 8-B and subparagraph 3-a of paragraph (b)
of subdivision 9 as added by chapter 817 of the laws of 1987, subdivi-
sion 4 as amended by section 1, subdivision 6 as amended by section 2

and subparagraph 2 of paragraph (a) of subdivision 9 as amended by
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section 7 of part M of chapter 407 of the laws of 1999, subdivisions 5
and 7, paragraph (a) of subdivision 8-B, subparagraph 10 of paragraph
(b) and paragraph (j) of subdivision 9 as amended, paragraph (d) of
subdivision 8-B and paragraph (c-1) of subdivision 9 as added and para-
graphs (e) and (f) of subdivision 8-B as relettered by chapter 170 of
the laws of 1994, subdivisions 8 and 10 as amended by chapter 133 of the
laws of 1945, subdivision 8-A as added and subparagraph 1 of paragraph
(a) of subdivision 9 as amended by chapter 778 of the laws of 1972,
paragraph (b) of subdivision 8-A and paragraph (i) of subdivision 9 as
amended by chapter 779 of the laws of 1972, subdivision 9 as amended by
chapter 713 of the 1laws of 1961, paragraph (a) of subdivision 9 as
amended by chapter 203 of the laws of 1962, subparagraphs 5, 9 and 10 of
paragraph (a) and subparagraphs 8 and 9 of paragraph (b) of subdivision
9 as amended by chapter 61 of the laws of 1989 and paragraph (f) of
subdivision 9 as separately amended by sections 278 and 347 of chapter
61 of the laws of 1989, clause (i) of subparagraph 5 of paragraph (a) of
subdivision 9 as amended by section 2 and subparagraph 20 of paragraph
(b) of subdivision 9 as added by section 3 of part C of chapter 25 of
the laws of 2009, subparagraph 6 of paragraph (a) of subdivision 9 as
added by chapter 895 of the laws of 1975 and as renumbered by chapter
613 of the laws of 1976, subparagraph 7 of paragraph (a) of subdivision
9 as added by chapter 33 of the laws of 1978, subparagraph 8 of para-
graph (a) and subparagraph 7 of paragraph (b) of subdivision 9 as
amended by chapter 639 of the laws of 1986, subparagraph 11 of paragraph
(a) of subdivision 9 as added by chapter 15 of the laws of 1983, subpar-
agraph 12 of paragraph (a), subparagraph 4-a of paragraph (b) and
subparagraph 2 of paragraph (h) of subdivision 9 as amended and subpara-

graph 13 of paragraph (a) of subdivision 9 as added by chapter 760 of
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the laws of 1992, subparagraph 14 of paragraph (a) of subdivision 9 as
added by section 101 and paragraphs (1) and (m) of subdivision 9 as
added by section 102 of part A of chapter 56 of the laws of 1998,
subparagraph 15 of paragraph (a) of subdivision 9 as amended by section
1 of part ZZ of chapter 63 of the laws of 2003, subparagraph 16 of para-
graph (a) of subdivision 9 as added by section 1 of part K3, subpara-
graph 16 of paragraph (b) of subdivision 9 as added by section 2 of part
K3, subparagraph 17 of paragraph (b) of subdivision 9 as added by
section 2 of part 03, and paragraphs (o), (p) and (q) of subdivision 9
as added by section 3 of part 03 of chapter 62 of the laws of 2003,
subparagraph 18 of paragraph (a) of subdivision 9 as added by section 3
of part C and paragraph (o) of subdivision 9 as amended by section 2 of
part E of chapter 59 of the laws of 2013, subparagraph 3 of paragraph
(b) of subdivision 9 as amended by chapter 895 of the laws of 1975,
subparagraph 4 of paragraph (b) and subparagraph 4 of paragraph (f) of
subdivision 9 as amended by chapter 190 of the laws of 1990, subpara-
graph 15 of paragraph (b) of subdivision 9 as added by chapter 309 of
the laws of 1996, subparagraph 18 of paragraph (b) of subdivision 9 as
added by section 21 of part H of chapter 1 of the laws of 2003, subpara-
graph 19 of paragraph (b) of subdivision 9 as added by section 1 of part
HH1 of chapter 57 of the laws of 2008, paragraphs (c¢-2) and (c-3) of
subdivision 9 as added by section 10 of part Y of chapter 63 of the laws
of 2000, paragraph (g) of subdivision 9 as added by chapter 178 of the
laws of 1965, subparagraph 1 and clauses (B) and (C) of subparagraph 3
of paragraph (g) of subdivision 9 as amended by chapter 613 of the laws
of 1976, clause (A) of subparagraph 1 of paragraph (g) of subdivision 9
as separately amended by chapters 675 and 836 of the laws of 1977,

clause (B) of subparagraph 1, clause (A) of subparagraph 2 and clause
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(A) of subparagraph 3 of paragraph (g) of subdivision 9 as amended by
chapter 675 of the laws of 1977, item 1 of clause (B) of subparagraph 1
of paragraph (g) of subdivision 9 as amended by chapter 972 of the laws
of 1984, clause (B) of subparagraph 2 of paragraph (g) of subdivision 9
as amended by chapter 365 of the laws of 1979, clause (C) of subpara-
graph 2 of paragraph (g) of subdivision 9 as amended by chapter 1005 of
the laws of 1970, paragraph (h) of subdivision 9 as amended by chapter
606 of the 1laws of 1984, paragraph (n) of subdivision 9 as added by
section 1 of part O of chapter 85 of the laws of 2002, subdivision 12 as
added by chapter 828 of the laws of 1977, subdivisions 13, 14, and 15 as
added by section 1 of LBD number 74021-03-4 and subdivision 19 as added
by chapter 681 of the laws of 1997, is amended to read as follows:

§ 208. Definitions. As used in this article:

1. The term "corporation" includes (a) an association within the mean-
ing of paragraph three of subsection (a) of section seventy-seven
hundred one of the internal revenue code (including a limited 1liability
company), (b) a joint-stock company or association, (¢) a publicly trad-
ed partnership treated as a corporation for purposes of the internal
revenue code pursuant to section seventy-seven hundred four thereof and
(d) any business conducted by a trustee or trustees wherein interest or
ownership is evidenced by certificate or other written instrument.
"DISC" and "former DISC" mean any corporation which meets the require-
ments of subsection (a) of section nine hundred ninety-two of the inter-
nal revenue codel;].

1-A. The term "New York S corporation" means, with respect to any
taxable year, a corporation subject to tax under this article for which
an election is in effect pursuant to subsection (a) of section six

hundred sixty of this chapter for such year, any such year shall be
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denominated a "New York S year", and such election shall be denominated
a "New York S election". The term "New York C corporation" means, with
respect to any taxable year, a corporation subject to tax wunder this
article which 1is not a New York S corporation, and any such year shall
be denominated a "New York C year". The term "termination year" means
any taxable year of a corporation during which the New York S election
terminates on a day other than the first day of such year. The portion
of the taxable year ending before the first day for which such termi-
nation is effective shall be denominated the "S short year", and the
portion of such year beginning on such first day shall be denominated
the "C short year". The term "New York S termination vyear" means any
termination year which is not also an S termination year for federal
purposes.

1-B. The term "QSSS" means a corporation which is a qualified subchap-
ter S subsidiary as defined in subparagraph (B) of paragraph three of
subsection (b) of section thirteen hundred sixty-one of the internal
revenue code. The term "exempt QSSS" means a QSSS exempt from tax under
this article as provided in paragraph (k) of subdivision nine of this
section, or a QSSS described in subclause (i) of clause (B) of subpara-
graph two of paragraph (k) of subdivision nine of this section, wherein
the parent corporation of the QSSS is subject to tax under this article,
and the assets, liabilities, income and deductions of the QSSS are
treated as the assets, liabilities, income and deductions of the parent
corporation. Where a QSSS is an exempt QSSS, then for all purposes under
this article:

(a) the assets, liabilities, income, deductions, property, payroll,

receipts, capital, credits, and all other tax attributes and elements of
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economic activity of the QSSS shall be deemed to be those of the parent
corporation,

(b) the stocks, bonds and other securities issued by, and any indebt-
edness from, the QSSS shall not be [subsidiary,] investment or business
capital of the parent corporation,

(c) transactions between the parent corporation and the QSSS, includ-
ing the payment of interest and dividends, shall not be taken into
account, and

(d) general executive officers of the QSSS shall be deemed to be
general executive officers of the parent corporation.

2. The term "taxpayer" means any corporation subject to tax under this
articlel;].

3. The term "subsidiary" means a corporation of which over fifty
percent of the number of shares of stock entitling the holders thereof
to vote for the election of directors or trustees is owned by the
taxpayer[;].

4. The term ["subsidiary capital" means investments in the stock of
subsidiaries and any indebtedness from subsidiaries, exclusive of
accounts receivable acquired in the ordinary course of trade or business
for services rendered or for sales of property held primarily for sale
to customers, whether or not evidenced by written instrument, on which
interest is not claimed and deducted by the subsidiary for purposes of
taxation under article nine-A, thirty-two or thirty-three of this chap-
ter, provided, however, that, in the discretion of the commissioner,
there shall be deducted from subsidiary capital any liabilities which
are directly or indirectly attributable to subsidiary capital] "stock"

means a direct interest in a corporation that is treated as equity for

federal income tax purposes.
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5. (a) The term "investment capital" means investments in stocks|[,

bonds and other securities, corporate and governmental,] that are held

by the taxpayer for more than six consecutive months but are not held

for sale to customers in the regular course of business, [exclusive of

subsidiary capital] or, if the taxpaver makes the election provided for

in subparagraph one of paragraph (a) of subdivision five of section two

hundred ten-a of this article, are not qualified financial instruments

as described in subdivision five of section two hundred ten-a of this

article. Stock in a corporation that is conducting a unitary business

with the taxpaver, stock in a corporation that is included in a combined

report with the taxpayer pursuant to the commonly owned group election

in subdivision five of section two hundred ten-c of this article, and

stock issued by the taxpayer|[, provided, however, that, in the

discretion of the commissioner, there] shall not constitute investment

capital. For purposes of this subdivision, if the taxpayer owns or

controls, directly or indirectly, less than twenty percent of the stock

of a corporation that entitles the holders thereof to vote for the

election of trustees or directors, that corporation will be presumed to

be conducting a business that is not unitary with the business of the

taxpayer.
(b) There shall be deducted from investment capital any 1liabilities
which are directly or indirectly attributable to investment capitall;

and provided, further, that investment]. If the amount of those liabil-

ities exceeds the amount of investment capital, the amount of investment

capital will be zero.

(¢) Investment capital shall not include any such investments the

income from which is excluded from entire net income pursuant to the

provisions of paragraph (c-1) of subdivision nine of this section, and
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that investment capital shall be computed without regard to 1liabilities
directly or indirectly attributable to such investments, but only if air
carriers organized in the United States and operating in the foreign
country or countries in which the taxpayer has its major base of oper-
ations and in which it is organized, resident or headquartered (if not
in the same country as its major base of operations) are not subject to
any tax based on or measured by capital imposed by such foreign country
or countries or any political subdivision thereof, or if taxed, are
provided an exemption, equivalent to that provided for herein, from any
tax based on or measured by capital imposed by such foreign country or
countries and from any such tax imposed by any political subdivision
thereof [;].

(d) If a taxpayver acquires stock during the second half of its taxable

year and owns that stock on the last day of the taxable year, it will be

presumed that the taxpayer held that stock for more than six consecutive

months during the taxable vear. However, if the taxpaver does not in

fact hold that stock for more than six consecutive months, the taxpayver

must increase its total business capital in the immediately succeeding

taxable year by the amount included in investment capital for that

stock, net of any 1liabilities attributable to that stock computed as

provided in paragraph (b) of this subdivision.

(e) When income or gain from a debt obligation or other security

cannot be apportioned to the state using the business allocation

percentage as a result of United States constitutional principles, the

debt obligation or other security will be included in investment capi-

tal.

6. (a) The term "investment income" means income, including capital

gains in excess of capital 1losses, from investment capital, to the
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extent included in computing entire net income, less, [(a)] in the
discretion of the commissioner, any interest deductions allowable in
computing entire net income which are directly or indirectly attribut-
able to investment capital or investment income[, and (b) such portion
of any net operating loss deduction allowable in computing entire net
income, as the investment income, before such deduction, bears to entire
net income, before such deduction,] provided, however, that in no case

shall investment income exceed entire net income[;]. If the taxpayer

attributes interest deductions to investment income and the amount

subtracted exceeds investment income, the excess of the interest

deductions over investment income must be added back to entire net

income.

(b) In lieu of subtracting from investment income the amount of those

interest deductions, the taxpayver may elect to reduce its total invest-

ment income by forty percent. If the taxpayer makes this election, the

taxpayer must also make the elections provided for in paragraphs (b) and

(c¢c) of subdivision six-a of this section. A taxpayer which does not make

this election because it has no investment capital will not be precluded

from making those other elections.

6-a. (a) The term "other exempt income" means the sum of exempt

subpart F income and exempt unitary corporation dividends.

(b) "Exempt subpart F income" means the income, as defined in section

952 of the internal revenue code, received from a corporation that is

conducting a unitary business with the taxpayer but is not included in a

combined report with the taxpaver, 1less, in the discretion of the

commissioner, any interest deductions directly or indirectly attribut-

able to that income. In lieu of subtracting from its exempt subpart F

income the amount of those interest deductions, the taxpaver may elect
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to reduce its total exempt subpart F income by forty percent. If the

taxpaver makes this election, the taxpayer must also make the elections

provided for in paragraph (b) of subdivision six of this section and

paragraph (c¢) of this subdivision. A taxpayer which does not make this

election because it has no exempt subpart F income will not be precluded

from making those other elections.

(c) "Exempt unitary corporation dividends" means those dividends from

a corporation that is conducting a unitary business with the taxpaver

but is not included in a combined report with the taxpayer, less, in the

discretion of the commissioner, any interest deductions directly or

indirectly attributable to such income. In lieu of subtracting from

this dividend income those interest deductions, the taxpayer may elect

to reduce the total amount of this dividend income by forty percent. If

the taxpayver makes this election, the taxpayer must also make the

elections provided for in paragraph (b) of subdivision six of this

section and paragraph (b) of this subdivision. A taxpayver which does not

make this election because it has not received any exempt unitary corpo-

ration dividends will not be precluded from making those other

elections.

(d) If the taxpayer attributes interest deductions to other exempt

income and the amount subtracted exceeds other exempt income, the excess

of the interest deductions over other exempt income must be added back

to entire net income. In no case shall other exempt income exceed entire

net income.

7. (a) The term "business capital" means all assets, other than
[subsidiary capital,] investment capital and stock issued by the taxpay-
er, less liabilities not deducted from [subsidiary or] investment capi-

tal [except that cash on hand and on deposit shall be treated as invest-
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ment capital or as Dbusiness capital as the taxpayer may elect].

Business capital shall include only those assets the income or expense

of which are properly reflected (or would have been properly reflected

if not fully depreciated or expensed or depreciated or expensed to a

nominal amount) in the computation of entire net income for the taxable

year.

(b) Provided, however, "business capital" shall not include assets to
the extent employed for the purpose of generating income which is
excluded from entire net income pursuant to the provisions of paragraph
(c-1) of subdivision nine of this section and shall be computed without
regard to liabilities directly or indirectly attributable to such
assets, but only if air carriers organized in the United States and
operating in the foreign country or countries in which the taxpayer has
its major base of operations and in which it is organized, resident or
headquartered (if not in the same country as its major base of oper-
ations) are not subject to any tax based on or measured by capital
imposed by such foreign country or countries or any political subdivi-
sion thereof, or if taxed, are provided an exemption, equivalent to that
provided for herein, from any tax based on or measured by capital
imposed by such foreign country or countries and from any such tax
imposed by any political subdivision thereof[;].

8. The term "business income" means entire net income minus investment

income[;] and other exempt income. In no event shall the sum of invest-

ment income and other exempt income exceed entire net income. If the

taxpaver makes the election provided for in subparagraph one of para-

graph (a) of subdivision five of section two hundred ten-a of this arti-

cle, then all income from qualified financial instruments shall consti-

tute business income.
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8-A. Provided, however, that with respect to a DISC or a former DISC,
the following provisions shall apply:

(a) investments in the stocks, bonds or other securities of a DISC or
any indebtedness from a DISC shall not be treated as [either subsidiary
capital or] investment capital under [subdivisions four or] subdivision
five of this section,

(b) any amounts deemed distributed from a DISC or a former DISC which
are taxable as dividends pursuant to subsection (b) of section nine
hundred ninety-five of the internal revenue code of nineteen hundred
fifty-four shall be treated as business income, except any such amounts
from a former DISC attributable to amounts includible in a taxpayer's
entire net income for a prior taxable year under subparagraph (B) of
paragraph (i) of subdivision nine of this section shall be excluded from
entire net income,

(¢) any gain recognized for federal income tax purposes on the dispo-
sition of stock in a DISC, and any gain recognized on the disposition of
stock 1in a former DISC, includible in gross income as a dividend pursu-
ant to subsection (¢) of section nine hundred ninety-five of the inter-
nal revenue code of nineteen hundred fifty-four, shall be treated as
business income, and

(d) except as provided in paragraph (i) of subdivision nine of this
section, any actual distribution from a DISC or a former DISC shall be
treated as business income except an actual distribution which for
federal income tax purposes is treated as made out of "other earnings
and profits" under section nine hundred ninety-six of the internal
revenue code of nineteen hundred fifty-four, in which case such actual
distribution shall be treated as [either subsidiary income or] invest-

ment income under this article.
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[8-B. (a) The term "minimum taxable income" shall mean the entire net
income of the taxpayer for the taxable year:

(1) increased by the amount of the federal items of tax preference set
forth in section fifty-seven of the internal revenue code (with the
modifications set forth in paragraph (b) of this subdivision), which
items of tax preference shall have the same meaning and be computed in
the same manner as under section fifty-seven of the internal revenue
code,

(2) determined with the federal adjustments described in paragraph (c)
of this subdivision, which adjustments shall have the same meaning and
be computed in the same manner as under sections fifty-six and fifty-
eight of the internal revenue code,

(3) increased by the net operating loss deduction otherwise allowed
under paragraph (f) of subdivision nine of this section, and

(4) reduced, for taxable years beginning after nineteen hundred nine-
ty-three, by the alternative net operating loss deduction, as defined in
paragraph (d) of this subdivision.

(b) The federal items of tax preference referred to hereinabove shall
be modified by deducting "tax-exempt interest" and "accelerated depreci-
ation or amortization on certain property placed in service before Janu-
ary 1, 1987", as determined under paragraphs five and seven of
subsection (a) of section fifty-seven of the internal revenue code.

(¢) The adjustments referred to hereinabove shall be:

(1) "Depreciation" as determined under paragraph one of subsection (a)
of section fifty-six of the internal revenue code. For purposes of this
subparagraph, the depreciation item of adjustment provided for here
shall not include any amount attributable to property for which the tax

benefits of the accelerated cost recovery system are not available under
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this article by reason of subparagraph ten of paragraph (b) of subdivi-
sion nine of this section;

(2) "Mining exploration and development costs" as determined under
paragraph two of subsection (a) of section fifty-six of the internal
revenue code;

(3) "Treatment of certain 1long-term contracts" as determined under
paragraph three of subsection (a) of section fifty-six of the internal
revenue code;

(4) "Installment sales of certain property" as determined under para-
graph six of subsection (a) of section fifty-six of the internal revenue
code;

(5) "Circulation expenditures of personal holding companies" as deter-
mined under subparagraph (C) of paragraph two of subsection (b) of
section fifty-six of the internal revenue code;

(6) "Merchant marine capital construction funds" as determined under
paragraph two of subsection (c¢) of section fifty-six of the internal
revenue code;

(7) "Disallowance of passive activity 1loss" as determined under
subsection (b) of section fifty-eight of the internal revenue code; and

(8) "Adjusted basis", as it appears in paragraph seven of subsection
(a) of section fifty-six of the internal revenue code, but without
taking into account the references therein to paragraph five of
subsection (a) of section fifty-six of the internal revenue code.

(d) The term "alternative net operating loss deduction" means the net
operating loss deduction allowed for the taxable year under paragraph
(f) of subdivision nine of this section, except as provided herein.

(1) (A) The net operating loss for any year beginning after nineteen

hundred eighty-nine which is included in determining such deduction
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shall be determined with the adjustments provided in subparagraph two of
paragraph (a) of this subdivision, and shall be reduced by the items of
tax preference determined under subparagraph one of paragraph (a) of
this subdivision, attributable to such year. An item of tax preference
shall be taken into account only to the extent such item increased the
amount of the net operating loss for the taxable year under paragraph
(f) of subdivision nine of this section.

(B) In the case of loss years beginning before nineteen hundred nine-
ty, the amount of the net operating loss which may be carried over to
taxable years beginning after nineteen hundred eighty-nine shall be
equal to an amount which may be carried from the loss year to the first
taxable year of the taxpayer beginning after nineteen hundred eighty-
nine.

(2) In determining the amount of such deduction, loss carryforwards
and carrybacks shall, subject to the provisions of subparagraph five of
paragraph (f) of subdivision nine of this section, be computed in the
manner set forth in paragraph two of subsection (b) of section one
hundred seventy-two of the internal revenue code, except that, for the
reference therein to taxable income, there shall be substituted the
phrase "ninety percent of minimum taxable income determined without
regard to the alternative net operating loss deduction".

(3) The amount of such deduction shall not exceed ninety percent of
minimum taxable income determined without regard to such deduction,
provided, however, the term "ninety percent" shall be read as "forty-
five percent" with respect to taxable years beginning in nineteen
hundred ninety-four.

(e) The tax commission may, whenever necessary in order to properly

reflect the minimum taxable income of any taxpayer, determine the year
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or period in which any item of income or deduction shall be included,
without regard to the method of accounting employed by the taxpayer.

(£) If the period covered by a report under this article is other than
the period covered by the report to the United States treasury depart-
ment, the minimum taxable income shall be appropriately modified pursu-
ant to regulations promulgated by the tax commission.]

9. The term "entire net income" means total net income from all sourc-
es, which shall be presumably the same as the entire taxable income

[ (but not alternative minimum taxable income)], which, except as herein-

after provided in this subdivision,

(i) [which] the taxpayer is required to report to the United States
treasury department, or

(idi) [which] the taxpayer would have been required to report to the
United States treasury department if it had not made an election under
subchapter s of chapter one of the internal revenue code, or

(iii) [which] the taxpayer, in the case of a corporation which is
exempt from federal income tax (other than the tax on unrelated business
taxable income imposed under section 511 of the internal revenue code)
but which is subject to tax under this article, would have been required
to report to the United States treasury department but for such
exemption, [except as hereinafter provided, and subject to any modifica-
tion required by paragraphs (d) and (e) of subdivision three of section
two hundred ten of this article] or

(iv) in the case of a corporation organized under the laws of a coun-

try other than the United States, is effectively connected with the

conduct of a trade or business within the United States as determined

under section 882 of the Internal Revenue Code,

(a) Entire net income shall not include:
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[(1) income, gains and losses from subsidiary capital which do not
include the amount of a recovery in respect of any war loss except for
such amounts from a former DISC which are treated as business income
under subdivision eight-A of this section,

(2) fifty percent of dividends (A) other than from subsidiaries, and
(B) other than amounts treated as business income wunder subdivision
eight-A of this section, on shares of stock which conform to the
requirements of subsection (c¢) of section two hundred forty-six of the
internal revenue code.]

(3) bona fide gifts,

(4) income and deductions with respect to amounts received from school
districts and from corporations and associations, organized and operated
exclusively for religious, charitable or educational purposes, no part
of the net earnings of which inures to the benefit of any private share-
holder or individual, for the operation of school buses,

(5) (i) any refund or credit of a tax imposed wunder this article,
article twenty-three, or former article thirty-two of this chapter, for
which tax no exclusion or deduction was allowed in determining the
taxpayer's entire net income under this article, article twenty-three,
or former article thirty-two of this chapter for any prior year, (ii) a
refund or credit of general corporation tax allowed by subdivision elev-
en of section 11-604 of the administrative code of the city of New York,
or (iii) any refund or credit of a tax imposed under sections one
hundred eighty-three, one hundred eighty-three-a, one hundred eighty-
four or one hundred eighty-four-a of this chapter, and

(6) any amount treated as dividends pursuant to section seventy-eight

of the internal revenue code and not [otherwise deductible under subpar-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

01/20/14 24 12674-01-4

agraphs one and two of this paragraph] treated as other exempt income

under subdivision six-a of this section;

(7) that portion of wages and salaries paid or incurred for the taxa-
ble year for which a deduction is not allowed pursuant to the provisions
of section two hundred eighty-C of the internal revenue code.

[(8) in the case of a taxpayer who is separately or as a partner of a
partnership doing an insurance business as a member of the New York
insurance exchange described in section six thousand two hundred one of
the insurance 1law, any item of income, gain, loss or deduction of such
business which is the taxpayer's distributive or pro rata share for
federal income tax purposes or which the taxpayer is required to take
into account separately for federal income tax purposes.]

(9) for taxable years beginning after December thirty-first, nineteen
hundred eighty-one, except with respect to property which is a qualified
mass commuting vehicle described in subparagraph (D) of paragraph eight
of subsection (f) of section one hundred sixty-eight of the internal
revenue code (relating to qualified mass commuting vehicles) and proper-
ty of a taxpayer principally engaged in the conduct of aviation (other
than air freight forwarders acting as principal and 1like indirect air
carriers) which is placed in service before taxable years beginning in
nineteen hundred eighty-nine, any amount which is included in the
taxpayer's federal taxable income solely as a result of an election made
pursuant to the provisions of such paragraph eight as it was in effect
for agreements entered into prior to January first, nineteen hundred
eighty-four;

(10) for taxable years beginning after December thirty-first, nineteen
hundred eighty-one, except with respect to property which is a qualified

mass commuting vehicle described in subparagraph (D) of paragraph eight
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of subsection (f) of section one hundred sixty-eight of the internal
revenue code (relating to qualified mass commuting vehicles) and proper-
ty of a taxpayer principally engaged in the conduct of aviation (other
than air freight forwarders acting as principal and like indirect air
carriers) which is placed in service before taxable years beginning in
nineteen hundred eighty-nine, any amount which the taxpayer could have
excluded from federal taxable income had it not made the election
provided for in such paragraph eight as it was in effect for agreements
entered into prior to January first, nineteen hundred eighty-four;

(11) the amount deductible pursuant to paragraph (j) of this subdivi-
sion; and

(12) wupon the disposition of property to which paragraph (j) of this
subdivision applies, the amount, if any, by which the aggregate of the
amounts described in subparagraph ten of paragraph (b) of this subdivi-
sion attributable to such property exceeds the aggregate of the amounts
described in paragraph (j) of this subdivision attributable to such
property; and

[(13) if the added tax provided for in either (i) former subdivision
two of section one hundred eighty-two of this chapter (relating to real
estate corporations) or (ii) former subdivision one-a of section two
hundred nine of this chapter (relating to real estate corporations) has
been imposed upon the taxpayer, any income which has been wused in
computing such tax.]

(14) The amount deductible pursuant to paragraph [(1l)] (i) of this
subsection.

[(15) In the case of an attorney-in-fact, with respect to which a
mutual insurance company, which is an interinsurer or a reciprocal

insurer and is subject to tax under subdivision (a) of section fifteen
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hundred ten of this chapter, has made the election provided for under
section eight hundred thirty-five of the Internal Revenue Code, an
amount equal to the excess, if any, of the amounts paid or incurred by
such interinsurer or reciprocal insurer in the taxable year to the
attorney-in-fact over the deduction allowed to such interinsurer or
reciprocal insurer with respect to amounts paid or incurred in the taxa-
ble vyear to the attorney-in-fact under subsection (b) of such section
eight hundred thirty-five of the Internal Revenue Code.]

(16) In the case of a taxpayer subject to the modification provided by
subparagraph sixteen of paragraph (b) of this subdivision, the amount
required to Dbe recaptured pursuant to subsection (d) of section 179 of
the internal revenue code with respect to property upon which such
modification was based.

(17) for taxable vears beginning after December thirty-first, two

thousand two, the amount deductible pursuant to paragraph (n-1) of this

subdivision.

(18) the amount of income or gain included in federal taxable income
of a taxpayer that is a partner in a qualified entity or is a qualified
entity that 1is located both within and without a New York state inno-
vation hot spot, to the extent that the income or gain is attributable
to the operations of a qualified entity at or as part of the New York
state innovation hot spot as provided in section thirty-eight of this
chapter.

(19) the amount computed pursuant to paragraph (r) or (s) of this

subdivision, but not both such amounts.

(b) Entire net income shall be determined without the exclusion,

deduction or credit of:
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(1) [the amount of any specific exemption or credit allowed in any law
of the United States imposing any tax on or measured by the income of

corporations,] in the case of a corporation organized under the law of a

country other than the United States, except as treated as other exempt

income under subdivision six-a of this section, (i) any part of any

income from dividends or interest on any kind of stock, securities or

indebtedness, but only if such income is treated as effectively

connected with the conduct of a trade or business in the United States

pursuant to section 864 of the internal revenue code, (ii) any income

exempt from federal taxable income under any treaty obligation of the

United States, but only if such income would be treated as effectively

connected in absence of such exemption provided that such treaty obli-

gation does not preclude the taxation of such income by a state, or

(iii) any income which would be treated as effectively connected if such

income were not excluded from gross income pursuant to subsection (a) of

section 103 of the internal revenue code;

(2) any part of any income from dividends or interest on any kind of
stock, securities or indebtedness, [except as provided in clauses (1)

and (2) of paragraph (a) hereof] treated as other exempt income under

subdivision six-a of this section,

(3) taxes on or measured by profits or income paid or accrued to the
United States, any of its possessions or to any foreign country, includ-
ing taxes in lieu of any of the foregoing taxes otherwise generally
imposed by any foreign country or by any possession of the United
States,

(3-a) taxes on or measured by profits or income, or which include
profits or income as a measure, paid or accrued to any other state of

the United States, or any political subdivision thereof, or to the
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District of Columbia, including taxes expressly in lieu of any of the
foregoing taxes otherwise generally imposed by any other state of the
United States, or any political subdivision thereof, or the District of
Columbia;

(4) taxes imposed under this article and article thirty-two as in

effect on December thirty-first, two thousand fourteen and sections one

hundred eighty-three, one hundred eighty-three-a, one hundred eighty-
four and one hundred eighty-four-a of this chapter,

(4-a) (A) [the entire amount allowable as an exclusion or deduction for
stock transfer taxes imposed by article twelve of this chapter in deter-
mining the entire taxable income which the taxpayer is required to
report to the United States treasury department but only to the extent
that such taxes are incurred and paid in market making transactions,
(B)] in those instances where a credit for the special additional mort-
gage recording tax credit is allowed under [paragraph (a) of] subdivi-
sion [seventeen] nine of section two hundred [ten] ten-b of this arti-
cle, the amount allowed as an exclusion or deduction for the special
additional mortgage recording tax imposed by subdivision one-a of
section two hundred fifty-three of this chapter in determining the
entire taxable income which the taxpayer is required to report to the
United States treasury department, and [(C)] J(B) wunless the credit
allowed pursuant to subdivision [seventeen] nine of section two hundred
[ten] ten-b of this article is reflected in the computation of the gain
or 1loss so as to result in an increase in such gain or decrease of such
loss, for federal income tax purposes, from the sale or other disposi-
tion of the property with respect to which the special additional mort-
gage recording tax imposed pursuant to subdivision one-a of section two

hundred fifty-three of this chapter was paid, the amount of the special
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additional mortgage recording tax imposed by subdivision one-a of
section two hundred fifty-three of this chapter which was paid and which
is reflected in the computation of the basis of the property so as to
result in a decrease in such gain or increase in such loss for federal
income tax purposes from the sale or other disposition of the property
with respect to which such tax was paid.

(6) [in the discretion of the tax commission, any amount of interest
directly or indirectly and any other amount directly or indirectly
attributable as a carrying charge or otherwise to subsidiary capital or

to income, gains or losses from subsidiary capital]l] any amount allowed

as a deduction for the taxable vear under section 172 of the internal

revenue code, including carryovers of deductions from prior taxable

years.

[(7) in the case of a taxpayer who is separately or as a partner of a
partnership doing an insurance business as a member of the New York
insurance exchange described in section six thousand two hundred one of
the insurance law, such taxpayer's distributive or pro rata share of the
allocated entire net income of such business as determined wunder
sections fifteen hundred three and fifteen hundred four of this chapter,
provided however, in the event such allocated entire net income is a
loss, such taxpayer's distributive or pro rata share of such loss shall
not be subtracted from federal taxable income in computing entire net
income under this subdivision.]

(8) for taxable years beginning after December thirty-first, nineteen
hundred eighty-one, except with respect to property which is a qualified
mass commuting vehicle described in subparagraph (D) of paragraph eight
of subsection (f) of section one hundred sixty-eight of the internal

revenue code (relating to qualified mass commuting vehicles) and proper-
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ty of a taxpayer principally engaged in the conduct of aviation (other
than air freight forwarders acting as principal and 1like indirect air
carriers) which is placed in service before taxable years beginning in
nineteen hundred eighty-nine, any amount which the taxpayer claimed as a
deduction in computing its federal taxable income solely as a result of
an election made pursuant to the provisions of such paragraph eight as
it was 1in effect for agreements entered into prior to January first,
nineteen hundred eighty-four;

(9) for taxable years beginning after December thirty-first, nineteen
hundred eighty-one, except with respect to property which is a qualified
mass commuting vehicle described in subparagraph (D) of paragraph eight
of subsection (f) of section one hundred sixty-eight of the internal
revenue code (relating to qualified mass commuting vehicles) and proper-
ty of a taxpayer principally engaged in the conduct of aviation (other
than air freight forwarders acting as principal and 1like indirect air
carriers) which is placed in service before taxable years beginning in
nineteen hundred eighty-nine, any amount which the taxpayer would have
been required to include in the computation of its federal taxable
income had it not made the election permitted pursuant to such paragraph
eight as it was in effect for agreements entered into prior to January
first, nineteen hundred eighty-four;

(10) in the case of property placed in service in taxable years begin-
ning before nineteen hundred ninety-four, for taxable years beginning
after December thirty-first, nineteen hundred eighty-one, except with
respect to property subject to the provisions of section two hundred
eighty-F of the internal revenue code, property subject to the
provisions of section one hundred sixty-eight of the internal revenue

code which is placed in service in this state in taxable years beginning
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after December thirty-first, nineteen hundred eighty-four and property
of a taxpayer principally engaged in the conduct of aviation (other than
air freight forwarders acting as principal and like indirect air carri-
ers) which is placed in service before taxable years beginning in nine-
teen hundred [eight-nine] eighty-nine, the amount allowable as a
deduction determined under section one hundred sixty-eight of the inter-
nal revenue code;

(11) wupon the disposition of property to which paragraph (j) of this
subdivision applies, the amount, if any, by which the aggregate of the
amounts described in such paragraph (j) attributable to such property
exceeds the aggregate of the amounts described in subparagraph ten of
this paragraph attributable to such property.

(15) Real property taxes paid on qualified agricultural property and
deducted in determining federal taxable income, to the extent of the
amount of the agricultural property tax credit allowed under subdivision
[twenty-two] eleven of section two hundred [ten] ten-b of this article.

(16) In the case of a taxpayer which is not an eligible farmer as
defined in paragraph (b) of subdivision [twenty-two] eleven of section
two hundred [ten] ten-b of this article, the amount of any deduction
claimed pursuant to section 179 of the internal revenue code with
respect to a sport utility vehicle which is not a passenger automobile
as defined in paragraph 5 of subsection (d) of section 280F of the
internal revenue code.

(17) for taxable years beginning after December thirty-first, two
thousand two, in the case of qualified property described in paragraph
two of subsection k of section 168 of the internal revenue code, other
than qualified resurgence zone property described in paragraph (qg) of

this subdivision, and other than qualified New York Liberty Zone proper-
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ty described in paragraph two of subsection b of section 1400L of the
internal revenue code (without regard to clause (i) of subparagraph (C)
of such paragraph), which was placed in service on or after June first,
two thousand three, the amount allowable as a deduction under section
167 of the internal revenue code.

(18) Premiums paid for environmental remediation insurance, as defined
in section twenty-three of this chapter, and deducted in determining
federal taxable income, to the extent of the amount of the environmental
remediation insurance credit allowed under such section twenty-three and
subdivision [thirty-five] nineteen of section two hundred [ten] ten-b of
this article.

(19) The amount of any deduction allowed pursuant to section one
hundred ninety-nine of the internal revenue code.

(20) The amount of any federal deduction for taxes imposed under arti-
cle twenty-three of this chapter.

[(c) Entire net income shall include income within and without the
United States;]

(c-1) (1) Notwithstanding any other provision of this article, in the
case of a taxpayer which is a foreign air carrier holding a foreign air
carrier permit issued by the United States department of transportation
pursuant to section four hundred two of the federal aviation act of
nineteen hundred fifty-eight, as amended, and which is qualified under
subparagraph two of this paragraph, entire net income shall not include,
and shall be computed without the deduction of, amounts directly or
indirectly attributable to, (i) any income derived from the interna-
tional operation of aircraft as described in and subject to the
provisions of section eight hundred eighty-three of the internal revenue

code, (ii) income without the United States which is derived from the
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operation of aircraft, and (iii) income without the United States which
is of a type described in subdivision (a) of section eight hundred
eighty-one of the internal revenue code except that it is derived from
sources without the United States. Entire net income shall include
income described in clauses (i), (ii) and (iii) of this subparagraph in
the case of taxpayers not described in the previous sentence.

(2) A taxpayer is qualified under this subparagraph if air carriers
organized in the United States and operating in the foreign country or
countries in which the taxpayer has its major base of operations and in
which it is organized, resident or headquartered (if not in the same
country as its major base of operations) are not subject to any income
tax or other tax based on or measured by income or receipts imposed by
such foreign country or countries or any political subdivision thereof,
or if so subject to such tax, are provided an exemption from such tax
equivalent to that provided for herein.

(c-2) Adjustments by qualified public utilities. (1) In the case of a
taxpayer which is a qualified public utility, entire net income shall be
computed with the adjustments set forth in this paragraph.

(2) Definitions. (A) Qualified public wutility. The term "qualified
public wutility" means a taxpayer which: (i) on December thirty-first,
nineteen hundred ninety-nine, was subject to the ratemaking supervision
of the state department of public service, and (ii) for the year ending
on December thirty-first, nineteen hundred ninety-nine, was subject to
tax under former section one hundred eighty-six of this chapter.

(B) Transition property. The term "transition property" means property
placed in service by the taxpayer before January first, two thousand,
for which a depreciation deduction is allowed under section one hundred

sixty-seven of the internal revenue code.
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(3) Federal depreciation disallowed. With respect to transition prop-
erty, the deduction for federal income tax purposes for depreciation
shall not be allowed.

(4) New York depreciation. With respect to transition property, a
deduction shall be allowed for the depreciation expense shown on the
books and records of the taxpayer for the taxable year and determined in
accordance with generally accepted accounting principles.

(5) Regulatory assets. A deduction shall be allowed for amounts recog-
nized as expense on the books and records of the taxpayer for the taxa-
ble year, which amounts were recognized as expense for federal income
tax purposes 1in a taxable year ending on or before December thirty-
first, nineteen hundred ninety-nine, where: (A) such amounts represent
expenditures which, when made, were charged to a deferred debit account
or similar asset account on the books and records of the taxpayer, and
where (B) the recognition of expense on the books and records of the
taxpayer is matched by revenue stemming from a procedure or adjustment
allowing the recovery of such expenditures, and where (C) such revenue
is recognized for federal income tax purposes in the taxable year.

(6) Basis for gain or loss. (A) Recognition transactions. (i) General
rule - book basis. Except as provided in subclause (ii) of this clause,
where transition property is sold or otherwise disposed of in the taxa-
ble year in a transaction of the type requiring recognition of gain or
loss for federal income tax purposes, the basis for determining the
amount of such gain or loss under this article shall be the cost of the
property less the accumulated depreciation on the property determined on
the books and records of the taxpayer in accordance with generally

accepted accounting principles.
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(ii) Qualified gain - New York basis. Where a sale or disposition
described in subclause (i) of this clause results in recognition of gain
for federal income tax purposes, and where either (I) such recognition
occurs 1in a taxable year ending after nineteen hundred ninety-nine and
before two thousand ten, or (II) such recognition is with respect to a
nuclear electric generating facility, the basis for determining the
amount of such gain under this article shall be the cost of the property
less the aggregate of the New York depreciation deductions on the prop-
erty determined under subparagraph four of this paragraph.

(iii) No conversion of gain to loss. In the event that the basis
determined wunder subclause (ii) of this clause results in determination
of a loss on the sale or disposition of the property, no gain or 1loss
shall be recognized under this article with respect to such sale or
disposition.

(B) Nonrecognition transactions. (i) Carryover basis. (I) where tran-
sition property is disposed of ("original disposition") in a transaction
of a type requiring deferral of recognition of gain or loss for federal
income tax purposes, and where (II) there is a subsequent recognition of
gain or loss for federal income tax purposes ("clause B gain or loss"),
the amount of which is determined by reference, in whole or in part, to
the basis of such transition property ("underlying transition proper-
ty"), then (III) the amount of such clause B gain or loss under this
article shall be adjusted as provided in subclause (ii) or (iii) of this
clause.

(ii) General rule - book basis adjustment. Except as provided in
subclause (iii) of this clause, the amount of clause B gain shall be
reduced, or the amount of clause B loss increased, by the amount by

which the book basis of the underlying transition property on the date
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of original disposition (determined using the provisions of subclause
(i) of «clause (A) of this subparagraph) exceeds the federal income tax
basis of such property on such date.

(iii) Qualified gain - New York basis adjustment. Where clause B gain
either (I) occurs in a taxable year ending after nineteen hundred nine-
ty-nine and before two thousand ten, or (II) is with respect to a nucle-
ar electric generating facility, the amount of such gain under this
article shall be reduced, but not below zero, by the amount by which the
New York basis of the underlying transition property on the date of
original disposition (determined using the provisions of subclause (ii)
of clause (A) of this subparagraph) exceeds the federal income tax basis
of such property on such date.

(iv) Application to replacement property and transferee taxpayers.
This clause shall apply whether the clause B gain or loss: (I) is with
respect to either transition property or depreciable property the basis
of which is determined by reference to transition property, or (II) is
recognized by either a qualified public utility or by a taxpayer which
is a transferee of transition property (whether or not such transferee
is a qualified public utility, notwithstanding subparagraph one of this
paragraph) .

(c-3) Depreciation adjustments by qualified power producers and pipe-
line companies. (1) In the case of a qualified taxpayer, entire net
income shall be computed with the depreciation adjustments set forth in
this paragraph.

(2) Definitions. (A) Qualified taxpayer. The term "qualified taxpayer"
means a qualified power producer or a qualified pipeline.

(B) Qualified power producer. The term "qualified power producer"

means a taxpayer which: (i) on December thirty-first, nineteen hundred
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ninety-nine, was not subject to the ratemaking supervision of the state
department of public service, and (ii) for the year ending on December
thirty-first, nineteen hundred ninety-nine, was subject to tax under
former section one hundred eighty-six of this chapter on account of its
being principally engaged in the business of supplying electricity.

(C) Qualified pipeline. The term "qualified pipeline" means a taxpayer
which: (i) on December thirty-first, nineteen hundred ninety-nine, was
subject to the ratemaking supervision of either the federal energy regu-
latory commission or the state department of public service, and (ii)
for the year ending on December thirty-first, nineteen hundred ninety-
nine, was subject to tax under sections one hundred eighty-three and one
hundred eighty-four of this chapter on account of its being principally
engaged in the business of pipeline transmission.

(D) Transition property. The term "transition property" means property
placed in service by a qualified taxpayer before January first, two
thousand, for which a depreciation deduction is allowed under section
one hundred sixty-seven of the internal revenue code.

(3) Federal depreciation disallowed. With respect to transition prop-
erty, the deduction for federal income tax purposes for depreciation
shall not be allowed.

(4) New York depreciation. With respect to transition property, a
deduction shall be allowed for the depreciation expense computed as
provided in this subparagraph. (A) All transition property shown on the
books and records of the taxpayer on January first, two thousand shall
be treated as a single asset placed in service on such date. The New
York basis for purposes of computing the depreciation deduction on such
single asset shall be the net book value of such transition property

determined on the first day of the federal taxable year ending in two
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thousand (or on the date any such property is placed in service, if
later) adjusted as provided in clause (B) of this subparagraph.

(B) If transition property is sold or otherwise disposed of, the New
York basis of the single asset shall be reduced on the date of such sale
or disposition by the amount of the adjusted federal tax basis of such
property on such date.

(C) The New York depreciation deduction allowed for any taxable year
with respect to such single asset shall be computed using the straight-
line method, a twenty-year life, and a salvage value of zero.

(D) For purposes of this subparagraph, the term "net book value" means
cost reduced by accumulated depreciation shown on the books and records
of the taxpayer and determined, in the case of a qualified power produc-
er, in accordance with generally accepted accounting principles; and in
the case of a qualified pipeline, in accordance with the taxpayer's
regulatory reports filed with the federal energy regulatory commission
or state department of public service.

(d) The [tax commission] commissioner may, whenever necessary in order
properly to reflect the entire net income of any taxpayer, determine the
yvear or period in which any item of income or deduction shall be
included, without regard to the method of accounting employed by the
taxpayer[;].

(e) The entire net income of any bridge commission created by act of
congress to construct a bridge across an international boundary means
its gross income less the expense of maintaining and operating its prop-
erties, the annual interest upon its bonds and other obligations, and
the annual charge for the retirement of such bonds or obligations at

maturityl[;].



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

01/20/14 39 12674-01-4

[(£) A net operating loss deduction shall be allowed which shall be
presumably the same as the net operating loss deduction allowed under
section one hundred seventy-two of the internal revenue code, or which
would have been allowed if the taxpayer had not made an election under
subchapter s of chapter one of the internal revenue code, except that in
every instance where such deduction is allowed under this article:

(1) any net operating 1loss included in determining such deduction
shall be adjusted to reflect the inclusions and exclusions from entire
net income required by paragraphs (a), (b) and (g) hereof,

(2) such deduction shall not include any net operating loss sustained
during any taxable year beginning prior to January first, nineteen
hundred sixty-one, or during any taxable year in which the taxpayer was
not subject to the tax imposed by this article,

(3) such deduction shall not exceed the deduction for the taxable year
allowed under section one hundred seventy-two of the internal revenue
code, or the deduction for the taxable year which would have been
allowed if the taxpayer had not made an election under subchapter s of
chapter one of the internal revenue code,

(4) in the case of a New York S corporation, such deduction shall not
include any net operating loss sustained during a New York C year or
during a New York S year beginning prior to nineteen hundred ninety, and
in the case of a New York C corporation, such deduction shall not
include any net operating loss sustained during a New York S year,
provided, however, a New York S year shall be treated as a taxable year
for purposes of determining the number of taxable years to which a net
operating loss may be carried back or carried forward, and

(5) the net operating loss deduction allowed under section one hundred

seventy-two of the internal revenue code shall for purposes of this
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paragraph be determined as if the taxpayer had elected under such
section to relinquish the entire carryback period with respect to net
operating losses, except with respect to the first ten thousand dollars
of each of such losses, sustained during taxable years ending after June
thirtieth, nineteen hundred eighty-nine.

(g) For taxable vyears commencing prior to January first, nineteen
hundred eighty-seven, at the election of the taxpayer, a deduction shall
be allowed for expenditures paid or incurred during the taxable year for
the construction, reconstruction, erection or improvement of either
industrial waste treatment facilities or air pollution control facili-
ties, or, with respect to taxable years beginning on or after January
first, nineteen hundred seventy-seven and before January first, nineteen
hundred eighty-one, industrial waste treatment controlled process facil-
ities or air pollution controlled process facilities.

(1) (a) (1) The term "industrial waste treatment facilities" shall
mean facilities for the treatment, neutralization or stabilization of
industrial waste and other wastes (as the terms "industrial waste" and
"other wastes" are defined in section 17-0105 of the environmental
conservation 1law) from a point immediately preceding the point of such
treatment, neutralization or stabilization to the point of disposal,
including the necessary pumping and transmitting facilities.

(2) The term "industrial waste treatment controlled process facility"
shall mean such portion of the cost of an industrial production facility
designed for the purpose of obviating the need for industrial waste
treatment facilities as defined in item one of this clause as shall
exceed the cost of an industrial production facility of equal production
capacity which if constructed would require industrial waste treatment

facilities to meet emission standards in compliance with the provisions
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of the environmental conservation law and the codes, rules, regulations,
permits or orders issued pursuant thereto but only to the extent of the
cost of such industrial waste treatment facilities.

(B) (1) The term "air pollution control facilities" shall mean facili-
ties which remove, reduce, or render less noxious air contaminants emit-
ted from an air contamination source (as the terms "air contaminant" and
"air contamination source" are defined in section 19-0107 of the envi-
ronmental conservation law) from a point immediately preceding the point
of such removal, reduction or rendering to the point of discharge of
air, meeting emission standards as established by the department of
environmental conservation, but excluding such facilities installed for
the primary purpose of salvaging materials which are usable in the manu-
facturing process or are marketable and excluding those facilities which
rely for their efficacy on dilution, dispersion or assimilation of air
contaminants in the ambient air after emission. Such term shall further
include flue gas desulfurization equipment and attendant sludge disposal
facilities, fluidized bed boilers, precombustion coal cleaning facili-
ties or other facilities that conform with this subdivision and which
comply with the provisions of the state acid deposition control act set
forth in title nine of article nineteen of the environmental conserva-
tion law.

(2) The term "air pollution controlled process facility" shall mean
such portion of the cost of an industrial production facility designed
for the purpose of obviating the need for air pollution control facili-
ties as defined in item one of this clause as shall exceed the cost of
an industrial production facility of equal productive capacity which if
constructed would require air pollution control facilities to inert

emission standards as established pursuant to title three of article
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nineteen of the environmental conservation law but only to the extent of
the cost of such air pollution control facilities.

(2) However, such deduction shall be allowed only

(A) with respect to tangible property which is depreciable, pursuant
to section one hundred sixty-seven of the internal revenue code, having
a situs in this state and used in the taxpayer's trade or business, the
construction, reconstruction, erection or improvement of which, in the
case of industrial waste treatment facilities, is initiated on or after
January first, nineteen hundred sixty-five or which, in the case of air
pollution control facilities, 1is initiated on or after January first,
nineteen hundred sixty-six, or which in the case of industrial waste
treatment controlled process facilities or air pollution controlled
process facilities is initiated on and after January first, nineteen
hundred seventy-seven, and

(B) on condition that such facilities have been certified by the state
commissioner of environmental conservation or his designated represen-
tative, pursuant to section 19-0309 of the environmental conservation
law, as complying with applicable provisions of the environmental
conservation law, the public health law, the state sanitary code and
codes, rules, regulations, permits or orders issued pursuant thereto,
and

(C) on condition that entire net income for the taxable year and all
succeeding taxable vyears be computed without any deductions for such
expenditures or for depreciation or amortization of the same property
other than the deductions allowed by this paragraph (g), except to the
extent that the basis of the property may be attributable to factors
other than such expenditures, or in case a deduction is allowable pursu-

ant to this paragraph for only a part of such expenditures, on condition
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that any deduction allowed for federal income tax purposes for such
expenditures or for depreciation or amortization of the same property be
proportionately reduced in computing entire net income for the taxable
year and all succeeding taxable years, and

(D) where the -election provided for in paragraph (d) of subdivision
three of section two hundred ten of this chapter has not been exercised
in respect to the same property.

(3) (A) If expenditures in respect to an industrial waste treatment
facility, an air pollution control facility, an industrial waste treat-
ment controlled process facility or an air pollution controlled process
facility have been deducted as provided herein and if within ten years
from the end of the taxable year in which such deduction was allowed
such property or any part thereof is used for the primary purpose of
salvaging materials which are usable in the manufacturing process or are
marketable, the taxpayer shall report such change of use in its report
for the first taxable year during which it occurs, and the tax commis-
sion may recompute the tax for the vyear or vyears for which such
deduction was allowed and any carryback or carryover vyear, and may
assess any additional tax resulting from such recomputation within the
time fixed by paragraph nine of subsection (¢) of section ten hundred
eighty-three of this chapter.

(B) If a deduction is allowed as herein provided for expenditures paid
or incurred during any taxable year on the basis of a temporary certif-
icate of compliance issued pursuant to the environmental conservation
law and if the taxpayer fails to obtain a permanent certificate of
compliance upon completion of the facilities with respect to which such
temporary certificate was issued, the taxpayer shall report such failure

in its report for the taxable year during which such facilities are
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completed, and the tax commission may recompute the tax for the year or
yvears for which such deduction was allowed and any carryback or carry-
over year, and may assess any additional tax resulting from in such
recomputation within the time fixed by paragraph nine of subsection (c)
of section ten hundred eighty-three.

(C) If a deduction is allowed as herein provided for expenditures paid
or incurred during any taxable year 1in respect to an air pollution
control facility on the basis of a certificate of compliance issued
pursuant to the environmental conservation law and the certificate is
revoked pursuant to subdivision three of section 19-0309 of the environ-
mental conservation law, the tax commission may recompute the tax for
the year or years for which the facility is not or was not in compliance
with the applicable provisions of the environmental conservation law,
the state sanitary code or codes, rules, regulations, permits or orders
promulgated pursuant thereto, and for which a deduction was allowed, as
well as for any carryback or carryover year to which such deduction was
carried, and may assess any additional tax resulting from such recompu-
tation within the time fixed by paragraph nine of subsection (c¢) of
section ten hundred eighty-three.

(4) In any taxable year when property is sold or otherwise disposed
of, with respect to which a deduction has been allowed pursuant to this
paragraph, such deduction shall be disregarded in computing gain or
loss, and the gain or loss on the sale or other disposition of such
property shall be the gain or loss entering into the computation of
entire taxable income which the taxpayer is required to report to the

United States treasury department for such taxable year.]
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(h) If the period covered by a report under this article is other than
the period covered by the report to the United States treasury depart-
ment,

(1) except as provided in subparagraph two hereof, entire net income
shall be determined by multiplying the taxable income reported to such
department (as adjusted pursuant to the provisions of this article) by
the number of calendar months or major parts thereof covered by the
report under this article and dividing by the number of calendar months
or major parts thereof covered by the report to such department. If it
shall appear that such method of determining entire net income does not
properly reflect the taxpayer's income during the period covered by the
report under this article, the [tax commission] commissioner shall be
authorized in its discretion to determine such entire net income solely
on the basis of the taxpayer's income during the period covered by its
report under this articlel[;].

(2) [in] In the case of a New York S termination vyear, an equal
portion of entire net income shall be assigned to each day of such year.
The portion of such entire net income thereby assigned to the S short
yvear and the C short year shall be included in the respective reports
for the S short year and the C short year under this article. However,
where paragraph three of subsection (s) of section six hundred twelve of
this chapter applies, the portion of such entire net income assigned to
the S short year and the C short year shall be determined under normal
tax accounting rules.

(1) With respect to a DISC which during any taxable year or reporting
vear (1) received more than five percent of its gross sales from the
sale of inventory or other property which it purchased from its stock-

holders, (2) received more than five percent of its gross rentals from
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the rental of property which it purchased or rented from its stockhold-
ers or (3) received more than five percent of its total receipts other
than sales and rentals from its stockholders, the following provisions
shall apply.

(A) For any taxable year in which sub-paragraph (B) of this paragraph
is in effect and not rendered invalid, a DISC meeting the above test
shall be exempt from all taxes imposed by this article.

(B) Supplemental to the provisions of subdivision five of section two
hundred eleven of this article, any taxpayer required to compute a tax
under this article, which during the taxable year being reported was a
stockholder in any DISC meeting the test prescribed in this paragraph,
shall for any taxable year ending after December thirty-first, nineteen
hundred seventy-one adjust each item of its receipts, expenses, assets
and 1liabilities, as otherwise computed under this article, by adding
thereto its attributable share of each such DISC's receipts, expenses,
assets and 1liabilities as reportable by each such DISC to the United
States Treasury Department for its annual reporting period ending during
the current taxable year of such taxpayer; provided, however, (1) that
all transactions between the taxpayer and each such DISC shall be elimi-
nated from the taxpayer's adjusted receipts, expenses, assets and
liabilities; (2) that the taxpayer's entire net income as otherwise
computed under this section, shall be reduced by subtracting the amount
of the deemed distribution of current income, if any, from each such
DISC already included in the entire net income of such taxpayer by
virtue of having been included in its entire taxable income for that
taxable year as reported to the United States Treasury Department; and

(3) that in the event this paragraph should be rendered invalid, all
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DISC's and their stockholders taxable hereunder shall be taxed instead
under the remaining portions of this article.

(j) in the case of property placed in service in taxable years begin-
ning before nineteen hundred ninety-four, for taxable years beginning
after December thirty-first, nineteen hundred eighty-one, except with
respect to property subject to the provisions of section two hundred
eighty-F of the internal revenue code and property subject to the
provisions of section one hundred sixty-eight of the internal revenue
code which is placed in service in this state in taxable years beginning
after December thirty-first, nineteen hundred eighty-four, and provided
a deduction has not been excluded from entire net income pursuant to
subparagraph eight of paragraph (b) of this subdivision, a taxpayer
shall be allowed with respect to property which is subject to the
provisions of section one hundred sixty-eight of the internal revenue
code the depreciation deduction allowable under section one hundred
sixty-seven of the internal revenue code as such section would have
applied to property placed in service on December thirty-first, nineteen
hundred eighty. This paragraph shall not apply to property of a taxpayer
principally engaged in the conduct of aviation (other than air freight
forwarders acting as principal and like indirect air carriers) which is
placed in service before taxable years beginning in nineteen hundred
eighty-nine.

(k) @sss. (1) New York S corporation. In the case of a New York S
corporation which is the parent of a qualified subchapter S subsidiary
(QSssS) with respect to a taxable year:

(A) where the QSSS is not an excluded corporation,

(i) in determining the entire net income of such parent corporation,

all assets, liabilities, income and deductions of the QSSS shall be
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treated as assets, 1liabilities, income and deductions of the parent
corporation, and

(ii) the QSSS shall be exempt from all taxes imposed by this article,
and

(B) where the QSSS is an excluded corporation, the entire net income
of the parent corporation shall be determined as if the federal QSSS
election had not been made.

(2) New York C corporation. In the case of a New York C corporation
which is the parent of a QSSS with respect to a taxable year:

(A) where the QSSS is a taxpayer,

(i) in determining the entire net income of such parent corporation,
all assets, liabilities, income and deductions of the QSSS shall be
treated as assets, 1liabilities, income and deductions of the parent
corporation, and

(ii) the QSSS shall be exempt from all taxes imposed by this article,
and

(B) where the QSSS is not a taxpayer,

(i) if the QSSS is not an excluded corporation, the parent corporation
may make a QSSS inclusion election to include all assets, liabilities,
income and deductions of the QSSS as assets, 1liabilities, income and
deductions of the parent corporation, and

(ii) in the absence of such election, or where the QSSS is an excluded
corporation, the entire net income of the parent corporation shall be
determined as if the federal QSSS election had not been made.

(3) Non-New York S corporation not excluded. In the case of an S
corporation which is not a taxpayer and not an excluded corporation, and

which 1is the parent of a QSSS which is a taxpayer, the shareholders of
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the parent corporation shall be entitled to make the New York S election
under subsection (a) of section six hundred sixty of this chapter.

(A) For any taxable year for which such election is in effect, the
parent corporation shall be subject to tax under this article as a New
York S corporation, and the provisions of clause (A) of subparagraph one
of this paragraph shall apply.

(B) For any taxable year for which such election is not in effect, the
QSSS shall be a New York C corporation, and the entire net income of the
QSSS shall be determined as if the federal QSSS election had not been
made. For purposes of such determination, the taxable year of the parent
corporation shall constitute the taxable year of the QSSS, excluding,
however, any portion of such year during which the QSSS is not a taxpay-
er.

(4) S corporation excluded. In the case of an S corporation which is
an excluded corporation and which is the parent of a QSSS which is a
taxpayer, the QSSS shall be a New York C corporation and the provisions
of clause (B) of subparagraph three of this paragraph shall apply.

(5) Excluded corporation. The term "excluded corporation" means a
corporation subject to tax wunder sections one hundred eighty-three
through one hundred eighty-six, inclusive, or article [thirty-two or]
thirty-three of this chapter, or a foreign corporation not taxable by
this state which, if it were taxable, would be subject to tax under any
of such sections or [articles] article.

(6) Taxpayer. For purposes of this paragraph, the term "taxpayer"
means a parent corporation or QSSS subject to tax under this article,
determined without regard to the provisions of this paragraph.

(7) QSss inclusion election. The election wunder subclause (i) of

clause (B) of subparagraph two of this paragraph shall be effective for
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the taxable year for which made and for all succeeding taxable years of
the corporation until such election is terminated. An election or termi-
nation shall be made on such form and in such manner as the commissioner
may prescribe by regulation or instruction.

(1) Emerging technology investment deferral. In the case of any sale
of a qualified emerging technologies investment held for more than thir-
ty-six months and with respect to which the taxpayer elects the applica-
tion of this paragraph, gain from such sale shall be recognized only to
the extent that the amount realized on such sale exceeds the cost of any
qualified emerging technologies investment purchased by the taxpayer
during the three hundred sixty-five-day period beginning on the date of
such sale, reduced by any portion of such cost previously taken into
account under this paragraph. For purposes of this paragraph the follow-
ing shall apply:

(1) A qualified investment is stock of a corporation or an interest,
other than as a creditor, in a partnership or limited liability company
that was acquired by the taxpayer as provided in Internal Revenue Code §
1202 (c) (1) (B), except that the reference to the term "stock"™ in such
section shall be read as "investment," or by the taxpayer from a person
who had acquired such stock or interest in such a manner.

(2) A qualified emerging technology investment is a qualified invest-
ment, that was held by the taxpayer for at least thirty-six months, in a
company defined in paragraph (c¢) of subdivision one of section thirty-
one hundred two-e of the public authorities law or an investment in a
partnership or limited liability company that is taxed as a partnership
to the extent that such partnership or limited liability company invests

in qualified emerging technology companies.
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(3) For purposes of determining whether the nonrecognition of gain
under this subsection applies to a qualified emerging technologies
investment that is sold, the taxpayer's holding period for such invest-
ment and the qualified emerging technologies investment that is
purchased shall be determined without regard to Internal Revenue Code §
1223.

(m) Amounts deferred. The amount deferred under paragraph (1) of this
subdivision shall be added to entire net income when the reinvestment in
the New York qualified emerging technology company which qualified a
taxpayer for such deferral is sold.

[(n) Qualified gas transportation contracts.

(1) Any tax paid under this article allocable to receipts attributable
to a "qualified gas transportation contract" shall be deemed to have
been paid under article nine of this chapter for all purposes of law for
taxable years commencing on or after January first, two thousand,
computed as hereinafter provided, if all of the following conditions are
met:

(i) For periods ending prior to January first, two thousand, the
taxpayer paid the franchise tax due under section one hundred eighty-
four of this chapter.

(ii) For the taxable year, all of the receipts from the pipeline
transportation of natural gas attributable to the taxpayer and included
in the taxpayer's entire net income (without regard to this paragraph)
are solely from the transportation of natural gas for wholesale custom-
ers and commercial retail customers.

(iii) The taxpayer's franchise tax liability under this article for
the taxable vyear (computed without regard to this paragraph) is deter-

mined under paragraph (a) of subdivision one of section two hundred ten
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of this article, and such tax liability (without regard to this para-
graph) is greater than the liability the taxpayer would have incurred
under sections one hundred eighty-three and one hundred eighty-four of
this chapter (as such sections existed on December thirty-first, nine-
teen hundred ninety-nine) based on the same taxable period.

(iv) The taxpayer is a party to a "qualified gas transportation
contract," as defined herein.

(2) The provisions of this paragraph shall apply only for the taxable
years during which such qualified gas transportation contract is in full
force and effect, and shall apply only to the receipts of the taxpayer
less any expenses of the taxpayer (but not less than zero), during the
taxable year, to the extent included in entire mnet income, which are
attributable to any such qualified gas transportation contracts.
Provided, further, in any event, the characterization hereunder shall
expire and be of no further force and effect for taxable years commenc-
ing on or after January first, two thousand fifteen.

(3) The term "qualified gas transportation contract" shall mean a
service agreement for the transportation of natural gas for an end-user
which is a qualified cogeneration facility with a rated capacity of one
thousand megawatts or more, which (i) was entered into before January
first, two thousand, and was in full force and effect and binding on the
parties thereto as of such date, (ii) as originally executed, was for a
term of at least twenty years, and (iii) the terms of which prohibit the
pass-through to such customer of the franchise tax imposed under this
article, while allowing the recovery of the gross earnings tax imposed
under section one hundred eighty-four of this chapter. A contract shall
not qualify as a qualified gas transportation contract if there is: (1)

any renewal or extension of an otherwise qualified gas transportation
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contract occurring on or after January first, two thousand, or (ii) any
material amendment to, or supplementation of, an otherwise qualified gas
transportation contract on or after such date. Such renewal, extension,
or material amendment or supplementation shall have the same force and
effect of terminating the characterization hereunder as if the qualify-
ing contract had expired by its own terms.

(o0)] (n-1) For taxable years beginning after December thirty-first,
two thousand two, in the case of qualified property described in para-
graph two of subsection k of section 168 of the internal revenue code,
other than qualified resurgence zone property described in paragraph (q)
of this subdivision, and other than qualified New York Liberty Zone
property described in paragraph two of subsection b of section 1400L of
the internal revenue code (without regard to clause (i) of subparagraph
(C) of such paragraph), which was placed in service on or after June
first, two thousand three, a taxpayer shall be allowed with respect to
such property the depreciation deduction allowable under section 167 of
the internal revenue code as such section would have applied to such
property had it been acquired by the taxpayer on September tenth, two
thousand one.

(o) Related members expense add back. (1) Definitions. (A) Related
member. "Related member" means a related person as defined in subpara-
graph (c¢) of paragraph three of subsection (b) of section four hundred
sixty-five of the internal revenue code, except that "fifty percent"
shall be substituted for "ten percent".

(B) Effective rate of tax. "Effective rate of tax" means, as to any
state or U.S. possession, the maximum statutory rate of tax imposed by
the state or possession on or measured by a related member's net income

multiplied by the apportionment percentage, if any, applicable to the
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related member under the laws of said jurisdiction. For purposes of this
definition, the effective rate of tax as to any state or U.S. possession
is zero where the related member's net income tax liability in said
jurisdiction is reported on a combined or consolidated return including
both the taxpayer and the related member where the reported transactions
between the taxpayer and the related member are eliminated or offset.
Also, for purposes of this definition, when computing the effective rate
of tax for a Jjurisdiction in which a related member's net income is
eliminated or offset by a credit or similar adjustment that is dependent
upon the related member either maintaining or managing intangible prop-
erty or collecting interest income in that jurisdiction, the maximum
statutory rate of tax imposed by said jurisdiction shall be decreased to
reflect the statutory rate of tax that applies to the related member as
effectively reduced by such credit or similar adjustment.

(C) Royalty payments. Royalty payments are payments directly connected
to the acquisition, wuse, maintenance or management, ownership, sale,
exchange, or any other disposition of licenses, trademarks, copyrights,
trade names, trade dress, service marks, mask works, trade secrets,
patents and any other similar types of intangible assets as determined
by the commissioner, and include amounts allowable as interest
deductions under section one hundred sixty-three of the internal revenue
code to the extent such amounts are directly or indirectly for, related
to or 1in connection with the acquisition, use, maintenance or manage-
ment, ownership, sale, exchange or disposition of such intangible
assets.

(D) Vvalid Business Purpose. A valid business purpose is one or more
business purposes, other than the avoidance or reduction of taxation,

which alone or in combination constitute the primary motivation for some
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business activity or transaction, which activity or transaction changes
in a meaningful way, apart from tax effects, the economic position of
the taxpayer. The economic position of the taxpayer includes an increase
in the market share of the taxpayer, or the entry by the taxpayer into
new business markets.

(2) Royalty expense add backs. (A) Except where a taxpayer is included
in a combined report with a related member pursuant to subdivision four
of section two hundred eleven of this article, for the purpose of
computing entire net income or other applicable taxable basis, a taxpay-
er must add back royalty payments directly or indirectly paid, accrued,
or incurred in connection with one or more direct or indirect trans-
actions with one or more related members during the taxable year to the
extent deductible in calculating federal taxable income.

(B) Exceptions. (i) The adjustment required in this paragraph shall
not apply to the portion of the royalty payment that the taxpayer estab-
lishes, by clear and convincing evidence of the type and in the form
specified by the commissioner, meets all of the following requirements:
(I) the related member was subject to tax in this state or another state
or possession of the United States or a foreign nation or some combina-
tion thereof on a tax base that included the royalty payment paid,
accrued or incurred by the taxpayer; (II) the related member during the
same taxable year directly or indirectly paid, accrued or incurred such
portion to a person that is not a related member; and (III) the trans-
action giving rise to the royalty payment between the taxpayer and the
related member was undertaken for a valid business purpose.

(ii) The adjustment required in this paragraph shall not apply if the
taxpayer establishes, Dby clear and convincing evidence of the type and

in the form specified by the commissioner, that: (I) the related member
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was subject to tax on or measured by its net income in this state or
another state or possession of the United States or some combination
thereof; (ITI) the tax base for said tax included the royalty payment
paid, accrued or incurred by the taxpayer; and (III) the aggregate
effective rate of tax applied to the related member in those Jjurisdic-
tions 1is no less than eighty percent of the statutory rate of tax that
applied to the taxpayer under section two hundred ten of this article
for the taxable year.

(iidi) [The adjustment required in this paragraph shall not apply if
the taxpayer establishes, by clear and convincing evidence of the type
and in the form specified by the commissioner, that: (I) the royalty
payment was paid, accrued or incurred to a related member organized
under the 1laws of a country other than the United States; (II) the
related member's income from the transaction was subject to a comprehen-
sive income tax treaty between such country and the United States; (III)
the related member was subject to tax in a foreign nation on a tax base
that included the royalty payment paid, accrued or incurred by the
taxpayer; (IV) the related member's income from the transaction was
taxed in such country at an effective rate of tax at least equal to that
imposed by this state; and (V) the royalty payment was paid, accrued or
incurred pursuant to a transaction that was undertaken for a valid busi-
ness purpose and using terms that reflect an arm's length relationship.

(iv)] The adjustment required in this paragraph shall not apply if the
taxpayer and the commissioner agree in writing to the application or use
of alternative adjustments or computations. The commissioner may, in his
or her discretion, agree to the application or wuse of alternative

adjustments or computations when he or she concludes that in the absence
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of such agreement the income of the taxpayer would not be properly
reflected.

(p) For taxable years beginning after December thirty-first, two thou-
sand two, upon the disposition of property to which paragraph [(0)]
(n-1) of this subdivision applies, the amount of any gain or loss inclu-
dible in entire net income shall be adjusted to reflect the inclusions
and exclusions from entire net income pursuant to subparagraph seventeen
of paragraph (a) and subparagraph seventeen of paragraph (b) of this
subdivision attributable to such property.

(g) For purposes of paragraphs [(o)] (n-1) and (p) of this subdivi-
sion, qualified resurgence zone property shall mean qualified property
described in paragraph two of subsection k of section 168 of the inter-
nal revenue code substantially all of the use of which is in the resur-
gence zone, as defined below, and is in the active conduct of a trade or
business by the taxpayer in such zone, and the original use of which in
the resurgence zone commences with the taxpayer after December thirty-
first, two thousand two. The resurgence zone shall mean the area of New
York county bounded on the south by a line running from the intersection
of the Hudson River with the Holland Tunnel, and running thence east to
Canal Street, then running along the centerline of Canal Street to the
intersection of the Bowery and Canal Street, running thence in a south-
easterly direction diagonally across Manhattan Bridge Plaza, to the
Manhattan Bridge and thence along the centerline of the Manhattan Bridge
to the point where the centerline of the Manhattan Bridge would inter-
sect with the easterly bank of the East River, and bounded on the north
by a 1line running from the intersection of the Hudson River with the
Holland Tunnel and running thence north along West Avenue to the inter-

section of Clarkson Street then running east along the centerline of
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Clarkson Street to the intersection of Washington Avenue, then running
south along the centerline of Washington Avenue to the intersection of
West Houston Street, then east along the centerline of West Houston
Street, then at the intersection of the Avenue of the Americas continu-
ing east along the centerline of East Houston Street to the easterly
bank of the East River.

(r) Subtraction modification for qualified residential loan portfo-

lios. (1) (A) A taxpayer that is either a thrift institution as defined

in subparagraph three of this paragraph or a qualified community bank as

defined in subparagraph two of paragraph (s) of this subdivision and

maintains a qualified residential loan portfolio as defined in subpara-

graph two of this paragraph shall be allowed as a deduction in computing

entire net income the amount, if any, by which (i) thirty-two percent of

its entire net income determined without regard to this paragraph

exceeds (ii) the amounts deducted by the taxpayer pursuant to sections

166 and 585 of the Internal Revenue Code less any amounts included in

federal taxable income as a result of a recovery of a loan.

(B) (i) If the taxpayer is in a combined report, this deduction will be

computed on a combined basis. In that instance, the entire net income of

the combined group for purposes of this paragraph shall be multiplied by

a fraction, the numerator of which is the average total assets of all

the thrift institutions or qualified community banks included in the

combined report and the denominator of which is the average total assets

of all the corporations included in the combined report.

(ii) Measurement of assets for purposes of this clause. (I) Total

assets are those assets that are properly reflected on a balance sheet,

computed in the same manner as is required by the banking regqulator of

the taxpayers included in the combined return.
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(IT) Assets will only be included if the income or expenses of which

are properly reflected (or would have been properly reflected if not

fully depreciated or expensed, or depreciated or expensed to a nominal

amount) in the computation of the combined group's entire net income for

the taxable vear. Assets will not include deferred tax assets and intan-

gible assets identified as "goodwill".

(ITT) Tangible real and personal property, such as buildings, land,

machinery, and equipment shall be valued at cost. Intangible property,

such as loans and investments, shall be valued at book value.

(IV) Intercorporate stockholdings and bills, notes and accounts

receivable, and other intercorporate indebtedness between the corpo-

rations included in the combined report shall be eliminated.

(V) Average assets are computed using the assets measured on the first

day of the taxable yvear, and on the last day of each subsequent quarter

of the taxable vear.

(2) Qualified residential loan portfolio. (A) A taxpayer maintains a

qualified residential 1loan portfolio if at least sixty percent of the

amount of the total assets at the close of the taxable vear of the

thrift institution or qualified community bank consists of the assets

described in items (i) through (xiji) of this clause, with the applica-

tion of the rule in item (xijii). If the taxpaver is a member of a

combined group, the determination of whether there is a qualified resi-

dential loan portfolio will be made by aggregating the assets of the

thrift institutions or qualified community banks that are members of the

combined group.

Assets:

(i) cash;
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(ii) obligations of the United States or of a state or political

subdivision thereof, and stock or obligations of a corporation which is

an instrumentality or a government sponsored enterprise of the United

States or of a state or political subdivision thereof;

(iii) loans secured by a deposit or share of a member;

(iv) loans secured by an interest in real property which is (or from

the proceeds of the loan, will become) residential real property or real

property used primarily for church purposes, loans made for the improve-

ment of residential real property or real property used primarily for

church purposes, provided that for purposes of this item, residential

real property shall include single or multi-family dwellings, facilities

in residential developments dedicated to public use or property used on

a nonprofit basis for residents, and mobile homes not used on a tran-

sient basis;

(v) property acquired through the 1ligquidation of defaulted 1loans

described in item (iv) of this clause;

(vi) any regqular or residual interest in a REMIC, as such term is

defined in section 860D of the internal revenue code, but only in the

proportion which the assets of such REMIC consist of property described

in any of the preceding items of this clause, except that if ninety-five

percent or more of the assets of such REMIC are assets described in

itemg (i) through (v) of this clause, the entire interest in the REMIC

shall qualify;

(vii) any mortgage-backed security which represents ownership of a

fractional wundivided interest in a trust, the assets of which consist

primarily of mortgage loans, provided that the real property which

serves as security for the loans is (or from the proceeds of the loan,

will become) the type of property described in item (iv) of this clause
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and any collateralized mortgage obligation, the security for which

consists primarily of mortgage loans that maintain as security the type

of property described in item (iv) of this clause;

(viii) certificates of deposit in, or obligations of, a corporation

organized under a state law which specifically authorizes such corpo-

ration to insure the deposits or share accounts of member associations;

(ix) loans secured by an interest in educational, health, or welfare

institutions or facilities, including structures designed or used prima-

rily for residential purposes for students, residents, and persons under

care, employees, or members of the staff of such institutions or facili-

ties;

(x) loans made for the payment of expenses of college or university

education or vocational training;

(xi) property used by the taxpayer in support of business which

consists principally of acquiring the savings of the public and invest-

ing in loans; and

(xii) loans for which the taxpayver is the creditor and which are whol-

ly secured by loans described in item (iv) of this clause.

(xiii) The value of accrued interest receivable and any loss-sharing

commitment or other loan guaranty by a governmental agency will be

considered part of the basis in the loans to which the accrued interest

or loss protection applies.

(B) At the election of the taxpayver, the percentage specified in

clause (A) of this subparagraph shall be applied on the basis of the

average assets outstanding during the taxable year, in lieu of the close

of the taxable vear. The taxpayer can elect to compute an average using

the assets measured on the first day of the taxable vear and on the last
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day of each subsequent quarter, or month or day during the taxable vear.

This election may be made annually.

(C) For purposes of this computation, the definition of assets in

clause (B) of subparagraph one of this paragraph applies.

(D) For purposes of item (iv) of clause (A) of this subparagraph, if a

multifamily structure securing a loan is used in part for nonresidential

use purposes, the entire loan is deemed a residential real property loan

if the planned residential use exceeds eighty percent of the property's

planned use (measured, at the taxpayer's election, by using square

footage or gross rental revenue, and determined as of the time the 1loan

is made).

(E) For purposes of item (iv) of clause (A) of this subparagraph,

loans made to finance the acquisition or development of land shall be

deemed to be loans secured by an interest in residential real property

if there is a reasonable assurance that the property will become resi-

dential real property within a period of three years from the date of

acquisition of such land; but this sentence shall not apply for any

taxable vear unless, within such three vear period, such land becomes

residential real property. For purposes of determining whether any

interest in a REMIC qualifies under item (vi) of clause (A) of this

subparagraph, any regqular interest in another REMIC held by such REMIC

shall be treated as a loan described in a preceding item under princi-

ples similar to the principle of such jitem (vi), except that is such

REMICs are part of a tiered structure, they shall be treated as one

REMIC for purposes of such item (vi).

(3) For purposes of this paragraph, a "thrift institution" is a

savings bank, a savings and loan association, or other savings institu-

tion chartered and supervised as such under federal or state law.
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(s) Subtraction modification for community banks. (1) A taxpayer that

is a qualified community bank as defined in subparagraph two of this

paragraph or a thrift institution as defined in subparagraph three of

paragraph (r) of this subdivision shall be allowed a deduction in

computing entire net income equal to the amount computed under subpara-

graph three of this paragraph.

(2) To be a qualified community bank, a taxpayer must satisfy the

following conditions.

(A) Tt is a bank or trust company organized under or subject to the

provisions of article three of the banking law or a comparable provision

of the laws of another state, or a national banking association.

(B) The average value during the taxable year of the assets of the

taxpaver, or the assets of the affiliated group of the taxpayer, must

not exceed eight billion dollars. For purposes of this clause, the

affiliated group of the taxpaver includes any corporation that meets the

ownership requirements to be included in a combined report specified in

paragraph (a) of subdivision two of section two hundred ten-c¢ of this

article.

(3) (A) The subtraction modification shall be computed as follows:

(i) Multiply the taxpaver's net interest income from loans during the

taxable year by a fraction, the numerator of which is the gross interest

income during the taxable year from qualifying loans and the denominator

of which is the gross interest income during the taxable year from all

loans.

(ii) Multiply the amount determined in clause (i) by forty percent.

This product is the amount of the deduction allowed under this para-

graph.
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(B) (i) Net interest income from loans shall mean gross interest income

from loans 1less gross interest expense from 1loans. Gross interest

expense from loans is determined by multiplying gross interest expense

by a fraction, the numerator of which is the average total value of

loans owned by the thrift institution or community bank during the taxa-

ble vear and the denominator of which is the average total assets of the

thrift institution or community bank during the taxable year.

(ii) Measurement of assets for purposes of this clause. (I) Total

assets are those assets that are properly reflected on a balance sheet,

computed in the same manner as is required by the banking regqulator of

the taxpayers included in the combined return.

(IT) Assets will only be included if the income or expenses of which

are properly reflected (or would have been properly reflected if not

fully depreciated or expensed, or depreciated or expensed to a nominal

amount) in the computation of the taxpayver's entire net income for the

taxable year. Assets will not include deferred tax assets and intangible

assets identified as "goodwill™".

(I11) Tangible real and personal property, such as buildings, 1land,

machinery, and equipment shall be valued at cost. Intangible property,

such as loans and investments, shall be valued at book value.

(IV) Average assets are computed using the assets measured on the

first day of the taxable year, and on the last day of each subsequent

quarter of the taxable vyear.

(C) A qualifying loan is a loan that meets the conditions specified in

subclause (i) of this clause and subclause (ii) of this clause.

(i) The loan is originated or purchased by the gqualified community

bank or thrift institution immediately after its origination in
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connection with a commitment to purchase made by the bank prior to the

loan's origination.

(ii) The 1loan is a small business loan, the principal amount of the

loan is one million dollars or 1less, where either the borrower is

located in this state as determined under section two hundred ten-a of

this article and the loan is not secured by real property located in New

York, or the loan is secured by real property located in New York.

10. The term "calendar year" means a period of twelve calendar months
(or any shorter period beginning on the date the taxpayer becomes
subject to the tax imposed by this article) ending on the thirty-first
day of December, provided the taxpayer keeps its books on the basis of
such period or on the basis of any period ending on any day other than
the last day of a calendar month, or provided the taxpayer does not keep
books, and includes, in case the taxpayer changes the period on the
basis of which it keeps its books from a fiscal year to a calendar year,
the period from the close of its last old fiscal year up to and includ-
ing the following December thirty-first. The term "fiscal year" means a
period of twelve calendar months (or any shorter period beginning on the
date the taxpayer becomes subject to the tax imposed by this article)
ending on the last day of any month other than December, provided the
taxpayer keeps its books on the basis of such period, and includes, in
case the taxpayer changes the period on the basis of which it keeps it
books from a calendar year to a fiscal year or from one fiscal year to
another fiscal year, the period from the close of its last old calendar
or fiscal year up to the date designated as the close of its new fiscal
year.

11. The term "tangible personal property" means corporeal personal

property, such as machinery, tools, implements, goods, wares and
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merchandise, and does not mean money, deposits in banks, shares of
stock, bonds, notes, credits or evidences of an interest in property and
evidences of debt.

12. The term elected or appointed officer shall include the chairman,
president, vice-president, secretary, assistant secretary, treasurer,
assistant treasurer, comptroller, and also any other officer, irrespec-
tive of his title, who is charged with and performs any of the regular
functions of any such officer, unless the total compensation of such
officer is derived exclusively from the receipt of commissions. A direc-
tor shall be considered an elected or appointed officer only if he
performs duties ordinarily performed by an officer.

13. The term "manufacturer" means a taxpayer or, in the case of a
combined report, a combined group, that, during the taxable year, is
principally engaged in manufacturing. A taxpayer or a combined group is
principally engaged in manufacturing if more than fifty percent of the
gross receipts of the taxpayer or the combined group, respectively,
during the taxable year are derived from the sale of goods produced by
manufacturing. In computing a combined group's gross receipts, intercor-
porate receipts shall be eliminated. In computing gross receipts for a
taxpayer that is a partner in partnership, inter-entity receipts between
the taxpayer and such partnership shall be eliminated.

14. (a) The term "manufacturing" means the process of working raw
materials into wares suitable for use or which gives new shapes, new
quality or new combinations to matter which already has gone through
some artificial process by the use of machinery, tools, appliances and
other similar equipment.

(b) Notwithstanding the definition of manufacturing in paragraph (a)

of this subdivision:
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(1) The generation and distribution of electricity, the extraction and
distribution of natural gas, and the production of steam associated with
the generation of electricity does not constitute manufacturing.

(ii) The creation, production or reproduction of a film, television
show or commercial does not constitute manufacturing.

(iii) The blending of two or more fuels does not constitute manufac-
turing.

(iv) The mass production of food products for wholesale commercial
distribution and sale constitutes manufacturing.

15. The term "qualified New York manufacturer" means a manufacturer
that has property in the state that is used in manufacturing and either
the fair market value of that property at the close of the taxable year
is at least ten million dollars or all of its real and personal property
is located in New York. A taxpayer or, in the case of a combined report,
a combined group, that does not satisfy the criteria in subdivision
thirteen of this section may be a qualified New York manufacturer if the
taxpayer or the combined group employs during the taxable year at 1least
two thousand five hundred employees in manufacturing in New York and the
taxpayer or the combined group has property in the state used in manu-
facturing, the adjusted basis of which for federal income tax purposes
at the «close of the taxable year is at least one hundred million
dollars.

[19. The term "fulfillment services" shall mean any of the following
services performed by an entity on its premises on behalf of a purchas-
er:

(a) the acceptance of orders electronically or by mail, telephone,

telefax or internet;
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(b) responses to consumer correspondence or inquiries electronically
or by mail, telephone, telefax or internet;

(¢) billing and collection activities; or

(d) the shipment of orders from an inventory of products offered for
sale by the purchaser.]

§ 5. Subdivisions 1, 2, 4, 5, 6, 7 and 8 of section 209 of the tax
law, subdivisions 1 and 6 as amended by chapter 817 of the laws of 1987,
subdivision 2 as amended by chapter 75 of the laws of 1998, subdivision
4 as amended by section 27 of LBD number 74024-03-4, subdivisions 5 and
7 as amended by section 2 of part FF-1 of chapter 57 of the laws of
2008, and subdivision 8 as added by section 1 of part O of chapter 61 of
the laws of 2006, are amended to read as follows:

1. (a) For the privilege of exercising its corporate franchise, or of
doing business, or of employing capital, or of owning or leasing proper-
ty in this state in a corporate or organized capacity, or of maintaining

an office 1in this state, or of deriving receipts from activity in this

state, for all or any part of each of its fiscal or calendar years,
every domestic or foreign corporation, except corporations specified in
subdivision four of this section, shall annually pay a franchise tax,
upon the basis of its [entire net] business income base, or upon such
other basis as may be applicable as hereinafter provided, for such
fiscal or calendar year or part thereof, on a report which shall be
filed, except as hereinafter provided, on or before the fifteenth day of
March next succeeding the close of each such year, or, in the case of a
corporation which reports on the basis of a fiscal year, within two and
one-half months after the close of such fiscal year, and shall be paid

as hereinafter provided.
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(b) A corporation is deriving receipts from activity in this state if

it has receipts within this state of one million dollars or more in the

taxable vear. For purposes of this section, the term "receipts" means

the receipts that are subject to the apportionment rules set forth in

section two hundred ten-A of this article, and the term "receipts within

this state" means the receipts included in the numerator of the appor-

tionment factor determined under section two hundred ten-A of this arti-

cle.

(c¢) A corporation is doing business in this state if (i) it has issued

credit cards to one thousand or more customers who have a mailing

address within this state as of the last day of its taxable vear, (ii)

it has merchant customer contracts with merchants and the total number

of 1Jlocations covered by those contracts equals one thousand or more

locations in this state to whom the corporation remitted payments for

credit card transactions during the taxable vear, or (iiji) the sum of

the number of customers described in subparagraph (i) of this paragraph

plus the number of 1locations covered by its contracts described in

subparagraph (ii) of this paragraph equals one thousand or more. For

purposes of this paragraph, receipts from processing credit card trans-

actions for merchants include merchant discount fees received by the

corporation. As used in this paragraph, the term "credit card" includes

bank, credit, travel and entertainment cards.

(d) (i) A corporation with less than one million dollars but at Jleast

ten thousand dollars of receipts within this state in a taxable vear

that is part of a combined reporting group is deriving receipts from

activity in this state if the receipts within this state of the members

of the combined reporting group that have at least ten thousand dollars
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of receipts within this state in the aggregate meet the threshold set

forth in paragraph (b) of this subdivision.

(ii) A corporation that does not meet any of the thresholds set forth

in paragraph (c¢) of this subdivision but has at least ten customers, or

locations, or customers and locations, as described in paragraph (c¢) of

this subdivision, and is part of a combined reporting group is doing

business in this state if the number of customers, locations, or custom-

ers and locations, within this state of the members of the combined

reporting group that have at least ten customers, locations, or custom-

ers and locations, within this state in the aggregate meets any of the

thresholds set forth in paragraph (c¢) of this subdivision.

(e) At the end of each yvear, the commissioner shall review the cumula-

tive percentage change in the consumer price index. The commissioner

shall adjust the receipt thresholds set forth in this subdivision if the

consumer price index has changed by ten percent or more since January

first, two thousand fifteen, or since the date that the thresholds were

last adjusted under this subdivision. The thresholds shall be adjusted

to reflect that cumulative percentage change in the consumer price

index. The adjusted thresholds shall be rounded to the nearest one thou-

sand dollars. As used in this paragraph, "consumer price index" means

the consumer price index for all urban consumers (CPI-U) available form

the bureau of labor statistics of the United States department of labor.

Any adjustment shall apply to tax periods that begin after the adjust-

ment is made.

2. A foreign corporation shall not be deemed to be doing business,
employing capital, owning or leasing property, or maintaining an office

in this state, or deriving receipts from activity in this state, for the

purposes of this article, by reason of (a) the maintenance of cash
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balances with banks or trust companies in this state, or (b) the owner-
ship of shares of stock or securities kept in this state, if kept in a
safe deposit box, safe, vault or other receptacle rented for the
purpose, or if pledged as collateral security, or if deposited with one
or more banks or trust companies, or brokers who are members of a recog-
nized security exchange, in safekeeping or custody accounts, or (c¢) the
taking of any action by any such bank or trust company or broker, which
is incidental to the rendering of safekeeping or custodian service to
such corporation, or (d) the maintenance of an office in this state by
one or more officers or directors of the corporation who are not employ-
ees of the corporation if the corporation otherwise is not doing busi-
ness in this state, and does not employ capital or own or lease property
in this state, or (e) the keeping of books or records of a corporation
in this state if such books or records are not kept by employees of such
corporation and such corporation does not otherwise do business, employ
capital, own or lease property or maintain an office in this state, or
(£) [the use of fulfillment services of a person other than an affil-
iated person and the ownership of property stored on the premises of
such person in conjunction with such services, or (g)] any combination
of the foregoing activities. [For purposes of this subdivision, persons
are affiliated persons with respect to each other where one of such
persons has an ownership interest of more than five percent, whether
direct or indirect, in the other, or where an ownership interest of more
than five percent, whether direct or indirect, is held in each of such
persons by another person or by a group of other persons which are
affiliated persons with respect to each other. The term "person" in the

preceding sentence and in paragraph (f) of this subdivision shall have
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the meaning ascribed thereto by subdivision (a) of section eleven
hundred one of this chapter.]

4. Corporations liable to tax under sections one hundred eighty-three
to one hundred eighty-four-a, inclusive, corporations taxable under
[articles thirty-two and] article thirty-three of this chapter, any
trust company organized under a law of this state all of the stock of
which is owned by not less than twenty savings banks organized under a
law of this state, [bank holding companies filing a combined return in
accordance with subsection (f) of section fourteen hundred sixty-two of
this chapter,] a captive REIT or a captive RIC filing a combined return
under [either subsection (f) of section fourteen hundred sixty-two or]
subdivision (f) of section fifteen hundred fifteen of this chapter, and
housing companies organized and operating pursuant to the provisions of
article two or article five of the private housing finance law and hous-
ing development fund companies organized pursuant to the provisions of
article eleven of the private housing finance law shall not be subject
to tax under this article.

5. For any taxable year of a real estate investment trust as defined
in section eight hundred fifty-six of the internal revenue code in which
such trust 1is subject to federal income taxation under section eight
hundred fifty-seven of such code, such trust shall be subject to a tax
computed under either paragraph (a) [, (¢)] or (d) of subdivision one of
section two hundred ten of this chapter, whichever is [greatest]
greater, and shall not be subject to any tax under article [thirty-two
or article] thirty-three of this chapter except for a captive REIT
required to file a combined return under [subdivision (f) of section
fourteen hundred sixty-two or] subdivision (f) of section fifteen

hundred fifteen of this chapter. In the case of such a real estate
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investment trust, including a captive REIT as defined in section two of
this chapter, the term "entire net income" means "real estate investment
trust taxable income" as defined in paragraph two of subdivision (b) of
section eight hundred fifty-seven (as modified by section eight hundred
fifty-eight) of the internal revenue code plus the amount taxable under
paragraph three of subdivision (b) of section eight hundred fifty-seven

of such code, subject to the [modification] modifications required by

subdivision nine of section two hundred eight of this article [ (other
than the modification required by subparagraph two of paragraph (a)
thereof) including the modifications required by paragraphs (d) and (e)
of subdivision three of section two hundred ten of this article].

6. For any taxable year of a DISC, not exempt from tax under paragraph
(i) of subdivision nine of section two hundred eight of this article,
the taxes imposed by subdivision one of this section shall be computed
only under either paragraph (b) or (d) of subdivision one of section two
hundred ten of this chapter, whichever is greater[, and paragraph (e) of
such subdivision].

7. For any taxable year, beginning on or after January first, nineteen
hundred eighty of a regulated investment company, as defined in section
eight hundred fifty-one of the internal revenue code, in which such
company is subject to federal income taxation under section eight
hundred fifty-two of such code, such company shall be subject to a tax
computed under either paragraph (a) [, (¢)] or (d) of subdivision one of
section two hundred ten of this chapter, whichever is [greatest]
greater, and shall not be subject to any tax under article [thirty-two
or article] thirty-three of this chapter except for a captive RIC
required to file a combined return under [subdivision (f) of section

fourteen hundred sixty-two or] subdivision (f) of section fifteen
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hundred fifteen of this chapter. In the case of such a regulated invest-
ment company, including a captive RIC as defined in section two of this
chapter, the term "entire net income" means "investment company taxable
income" as defined in paragraph two of subdivision (b) of section eight
hundred fifty-two, as modified by section eight hundred fifty-five, of
the internal revenue code plus the amount taxable under paragraph three
of subdivision (b) of section eight hundred fifty-two of such code

subject to the [modification] modifications required by subdivision nine

of section two hundred eight of this chapter[, other than the modifica-
tion required by subparagraph two of paragraph (a) and by paragraph (f)
thereof, including the modification required by paragraphs (d) and (e)
of subdivision three of section two hundred ten of this chapter].

8. For any taxable year beginning on or after January first, two thou-
sand six, a corporation that is no 1longer doing business, employing

capital, or owning or leasing property, or deriving receipts from activ-

ity in this state in a corporate or organized capacity that has filed a
final tax return with the department for the last tax year it was doing
business and has no outstanding tax liability for such final tax return
or any tax return for prior tax years shall be exempt from all taxes
imposed by paragraph (d) of subdivision one of section two hundred ten
of this article for tax years following the last year such corporation
was doing business.

§ 6. Section 209-A of the tax law is REPEALED.

§ 7. The section heading and subdivision 1 of section 209-B of the tax
law, the section heading as amended by chapter 11 of the laws of 1983
and subdivision 1 as amended by section 4 of part A of chapter 59 of the

laws of 2013, are amended to read as follows:
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[Temporary metropolitan] Metropolitan transportation business tax

surcharge. 1. (a) For the privilege of exercising its corporate fran-
chise, or of doing business, or of employing capital, or of owning or
leasing property in a corporate or organized capacity, or of maintaining

an office, or of deriving receipts from activity in the metropolitan

commuter transportation district, for all or any part of its taxable
year, there 1is hereby imposed on every corporation, other than a New
York S corporation, subject to tax under section two hundred nine of
this article, or any receiver, referee, trustee, assignee or other fidu-
ciary, or any officer or agent appointed by any court, who conducts the
business of any such corporation, [for the taxable years commencing on
or after January first, nineteen hundred eighty-two but ending before
December thirty-first, two thousand eighteen,] a tax surcharge, in addi-
tion to the tax imposed under section two hundred nine of this articlel,

to be computed at the rate of eighteen]. Such surcharge shall be the

product of twenty-four and one-half percent of the tax imposed under

such section two hundred nine for such taxable years or any part of such
taxable years [ending before December thirty-first, mnineteen hundred
eighty-three after the deduction of any credits otherwise allowable
under this article, and at the rate of seventeen percent of the tax
imposed under such section for such taxable years or any part of such
taxable years ending on or after December thirty-first, nineteen hundred
eighty-three after] before the deduction of any credits otherwise allow-
able under this article; provided, however, that such [rates] rate of
tax surcharge shall be applied only to that portion of the tax imposed
under section two hundred nine of this article [after] before the
deduction of any credits otherwise allowable under this article which is

attributable to the taxpayer's business activity carried on within the
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metropolitan commuter transportation district; and provided, further,
[that the tax surcharge imposed by this section shall not be imposed
upon any taxpayer for more than four hundred thirty-two months. Provided
however, that for taxable years commencing on or after July first, nine-
teen hundred ninety-eight, such surcharge shall be calculated as if the
tax imposed under section two hundred ten of this article were imposed
under the 1law in effect for taxable years commencing on or after July
first, nineteen hundred ninety-seven and before July first, nineteen
hundred ninety-eight. Provided however, that for taxable years commenc-
ing on or after January first, two thousand seven, such surcharge shall
be calculated using the highest of the tax bases imposed pursuant to
paragraphs (a), (b), (¢) or (d) of subdivision one of section two
hundred ten of this article and the amount imposed under paragraph (e)
of subdivision one of such section two hundred ten, for the taxable
year; and, provided further that, if such highest amount is the tax base
imposed under paragraph (a), (b) or (¢) of such subdivision, then the
surcharge shall be computed as if the tax rates and 1limitations under
such paragraph were the tax rates and limitations under such paragraph
in effect for taxable years commencing on or after July first, nineteen
hundred ninety-seven and before July first, nineteen hundred ninety-

eight] the surcharge computed on a combined report shall include a

surcharge on the fixed dollar minimum tax for each member of the

combined group subject to the surcharge under this subdivision.

(b) A corporation is deriving receipts from activity in the metropol-

itan commuter transportation district if it has receipts within the

metropolitan commuter transportation district of one million dollars or

more in a taxable vear. For purposes of this section, the term

"receipts" means the receipts that are subject to the apportionment
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rules set forth in section two hundred ten-A of this article, and the

term "receipts within the metropolitan commuter transportation district™®

means the receipts included in the numerator of the apportionment factor

determined under subdivision two of this section.

(¢) A corporation is doing business in the metropolitan commuter

transportation district if (i) it has issued credit cards to one thou-

sand or more customers who have a mailing address within the metropol -

itan commuter transportation district as of the last day of its taxable

year, (ii) it has merchant customer contracts with merchants and the

total number of locations covered by those contracts equals one thousand

or more locations in the metropolitan commuter transportation district

to whom the corporation remitted payments for credit card transactions

during the taxable year, or (iii) the sum of the number of customers

described in subparagraph (i) of this paragraph plus the number of

locations covered by its contracts described in subparagraph (ii) of

this paragraph equals one thousand or more. For purposes of this para-

graph, receipts from processing credit card transactions for merchants

include merchant discount fees received by the corporation. As used in

this paragraph, the term "credit card" includes bank, credit, travel and

entertainment cards.

(d) (i) A corporation with less than one million dollars but at Jleast

ten thousand dollars of receipts within the metropolitan commuter trans-

portation district in a taxable year that is part of a combined report-

ing group is deriving receipts from activity in the metropolitan commu-

ter transportation district if the receipts within the metropolitan

commuter transportation district of the members of the unitary business

group that have at least ten thousand dollars of receipts within the
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metropolitan commuter transportation district in the aggregate meet the

threshold set forth in paragraph (b) of this subdivision.

(ii) A corporation that does not meet any of the thresholds set forth

in paragraph (c¢) of this subdivision but has at least ten customers, or

locations, or customers and locations, as described in paragraph (c),

and is part of a combined reporting group is doing business in the

metropolitan commuter transportation district if the number of custom-

ers, locations, or customers and 1locations, within the metropolitan

commuter transportation district of the members of the unitary business

group that have at least ten customers, locations, or customers and

locations, within the metropolitan commuter transportation district in

the aggregate meets any of the thresholds set forth in paragraph (¢) of

this subdivision.

(e) At the end of each yvear, the commissioner shall review the cumula-

tive percentage change in the consumer price index. The commissioner

shall adjust the receipt thresholds set forth in this subdivision if the

consumer price index has changed by ten percent or more since January

first, two thousand fifteen, or since the date that the thresholds were

last adjusted under this subdivision. The thresholds shall be adjusted

to reflect that cumulative percentage change in the consumer price

index. The adjusted thresholds shall be rounded to the nearest one thou-

sand dollars. As used in this paragraph, "consumer price index" means

the consumer price index for all urban consumers (CPI-U) available from

the bureau of labor statistics of the United States department of labor.

Any adjustment shall apply to tax periods that begin after the adjust-

ment is made.
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§ 8. The opening paragraph of subdivision 2 of section 209-B of the
tax law, as amended by chapter 11 of the laws of 1983, is amended to
read as follows:

The portion of the taxpayer's business activity carried on within the
metropolitan commuter transportation district shall be determined [by
multiplying the tax imposed under section two hundred nine of this arti-

cle by a percentage to be determined as follows:] pursuant to the method

prescribed in section two hundred ten-A of this article except that the

references to "within the state" shall refer to within the metropolitan

commuter transportation district and references to "within and without

the state" shall refer to within the state.

§ 9. Paragraphs (a), (b), (¢) and (d) of subdivision 2 of section
209-B of the tax law are REPEALED.

§ 10. Subdivisions 2-a and 2-b of section 209-B of the tax law are
REPEALED.

§ 11. Subdivisions 3 and 5 of section 209-B of the tax 1law, subdivi-
sion 3 as amended by chapter 11 of the laws of 1983 and subdivision 5 as
amended by chapter 166 of the laws of 1991, are amended to read as
follows:

3. A corporation shall not be deemed to be doing business, employing
capital, owning or leasing property, or maintaining an office, or deriv-

ing receipts from activity in the metropolitan commuter transportation

district, for the purposes of this section, by reason of (a) the mainte-
nance of cash balances with banks or trust companies in the metropolitan
commuter transportation district, or (b) the ownership of shares of
stock or securities kept in the metropolitan commuter transportation
district, if kept in a safe deposit box, safe, vault or other receptacle

rented for the purpose, or if pledged as collateral security, or if
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deposited with one or more banks or trust companies, or brokers who are
members of a recognized security exchange, in safekeeping or custody
accounts, or (c¢) the taking of any action by any such bank or trust
company oOr broker, which is incidental to the rendering of safekeeping
or custodian service to such corporation, or (d) the maintenance of an
office in the metropolitan commuter transportation district by one or
more officers or directors of the corporation who are not employees of
the corporation if the corporation otherwise is not doing business in
the metropolitan commuter transportation district, and does not employ
capital or own or lease property in the metropolitan commuter transpor-
tation district, or (e) the keeping of books or records of a corporation
in the metropolitan commuter transportation district if such books or
records are not kept by employees of such corporation and such corpo-
ration does not otherwise do business, employ capital, own or lease
property or maintain an office in the metropolitan commuter transporta-
tion district, or (f) any combination of the foregoing activities.

5. The provisions concerning reports under [section] sections two

hundred ten-¢ and two hundred eleven shall be applicable to this

section, except that for purposes of an automatic extension for six
months for filing a report covering the tax surcharge imposed by this
section, such automatic extension shall be allowed only if a taxpayer
files with the commissioner an application for extension in such form as
said commissioner may prescribe by regulation and pays on or before the
date of such filing in addition to any other amounts required under this
article, either ninety percent of the entire tax surcharge required to
be paid under this section for the applicable period, or not less than
the tax surcharge shown on the taxpayer's return for the preceding taxa-

ble year, if such preceding taxable year was a taxable year of twelve
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months; provided, however, that in no event shall such amount be less
than the product of the following three amounts: (1) the tax surcharge
rate 1in effect for the taxable year pursuant to subdivision one of this
section, (2) the fixed dollar minimum applicable to such taxpayer as
determined under paragraph (d) of subdivision one of section two hundred
ten of this chapter for the taxable year, and (3) the percentage deter-
mined wunder subdivision two of this section for the preceding taxable
year, unless the taxpayer was not subject to the tax surcharge imposed
pursuant to this section with respect to such year, in which case such
percentage shall be deemed to be one hundred percent. The tax surcharge
imposed by this section shall be payable to the commissioner in full at
the time the report is required to be filed, and such tax surcharge or
the balance thereof, imposed on any taxpayer which ceases to exercise
its franchise or be subject to the tax surcharge imposed by this section
shall be payable to the commissioner at the time the report is required
to be filed, provided such tax surcharge of a domestic corporation which
continues to possess its franchise shall be subject to adjustment as the
circumstances may require; all other tax surcharges of any such taxpay-
er, which pursuant to the foregoing provisions of this section would
otherwise be payable subsequent to the time such report is required to
be filed, shall nevertheless be payable at such time. All of the
provisions of this article presently applicable are applicable to the
tax surcharge imposed by this section.

§ 12. Subdivision 1 of section 210 of the tax law, as added by chapter
817 of the laws of 1987, the opening paragraph as amended by section 1
of part D and paragraph (g) as amended by section 2 of part A of chapter
63 of the laws of 2000, paragraph (a) as amended by section 2 of part N

of chapter 60 of the laws of 2007, subparagraphs 2 and 3 of paragraph
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(b) as amended by section 17 of LBD number 74021-03-4, subparagraph (ii)
of paragraph (c¢) as amended by section 2 of part C and subparagraph 5 of
paragraph (d) as added by section 3 of part C of chapter 56 of the laws
of 2011, subparagraphs (vi) and (vii) of paragraph (a) as amended by
section 16 of LBD number 74021-03-4, subparagraph (iii) of paragraph (c)
as added by section 3 of part Z, and subparagraph 6 of paragraph (d) as
added by section 4 of part Z of chapter 59 of the laws of 2013, para-
graph (b) as amended by section 1 of part GGl, subparagraph 3 of para-
graph (d) as amended by section 3 of part AAl, subparagraph 4 of para-
graph (d) as added by section 2 of part AAl and subparagraph 1 of
paragraph (g) as amended by section 4 of part AAl of chapter 57 of the
laws of 2008, paragraph (c¢) as amended by section 10 of part A and
subparagraph 1 of paragraph (d) as amended by section 12 of part A of
chapter 56 of the laws of 1998, paragraph (d) as amended by chapter 760
of the laws of 1992, paragraph (e) as amended by section 1 of part P of
chapter 407 of the laws of 1999, paragraph (f) as amended by section 2
of part E of chapter 61 of the laws of 2005 and paragraph (h) as added
by section 20 of LBD number 74021-03-4, is amended to read as follows:
1. The tax imposed by subdivision one of section two hundred nine of
this chapter shall be: (A) in the case of each taxpayer other than a New
York S corporation or a qualified homeowners association, the [sum of
(1) the] highest of the amounts prescribed in paragraphs (a), (b), [(e)]
and (d) of this subdivision [and (2) the amount prescribed in paragraph
(e) of this subdivision], (B) in the case of each New York S corpo-
ration, the amount prescribed in paragraph [(g)] (d) of this subdivi-
sion, and (C) in the case of a qualified homeowners association, the
[sum of (1) the] highest of the amounts prescribed in paragraphs (a) [,]

and (b) [and (c¢)] of this subdivision [and (2) the amount prescribed in
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paragraph (e) of this subdivision]. For purposes of this paragraph, the
term "qualified homeowners association" means a homeowners association,
as such term is defined in subsection (c) of section five hundred twen-
ty-eight of the internal revenue code without regard to subparagraph (E)
of paragraph one of such subsection (relating to elections to be taxed
pursuant to such section), which has no homeowners association taxable
income, as such term is defined in subsection (d) of such section.
Provided, however, that in the case of a small business taxpayer (other
than a New York S corporation) as defined in paragraph (f) of this

subdivision, for taxable years beginning before January first, two thou-

sand sixteen, if the amount prescribed in such paragraph (b) is higher

than the amount prescribed in such paragraph (a) solely by reason of the
application of the rate applicable to small business taxpayers, then
with respect to such taxpayer the tax referred to in the previous
sentence shall be [the sum of (1) the highest] higher of the amounts
prescribed in paragraphs (a) [, (¢)] and (d) of this subdivision [and (2)
the amount prescribed in paragraph (e) of this subdivision].

(a) [Entire net] Business income base. [For taxable years beginning
before July first, nineteen hundred ninety-nine, the amount prescribed
by this paragraph shall be computed at the rate of nine percent of the
taxpayer's entire net income base. For taxable years beginning after
June thirtieth, nineteen hundred ninety-nine and before July first, two
thousand, the amount prescribed by this paragraph shall be computed at
the rate of eight and one-half percent of the taxpayer's entire net
income base. For taxable years beginning after June thirtieth, two thou-
sand and before July first, two thousand one, the amount prescribed by
this paragraph shall be computed at the rate of eight percent of the

taxpayer's entire net income base. For taxable years beginning after
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June thirtieth, two thousand one and before January first, two thousand
seven, the amount prescribed by this paragraph shall be computed at the
rate of seven and one-half percent of the taxpayer's entire net income
base.] For taxable years beginning [on or after] before January first,
two thousand [seven] sixteen, the amount prescribed by this paragraph
shall be computed at the rate of seven and one-tenth percent of the

taxpayer's [entire net] business income base. For taxable vears begin-

ning on or after January first, two thousand sixteen, the amount

prescribed by this paragraph shall be six and one-half percent of the

taxpaver's business income base. The taxpayer's [entire net] business

income base shall mean the portion of the taxpayer's [entire net] Dbusi-
ness income allocated within the state as hereinafter provided[, subject
to any modification required by paragraphs (d) and (e) of subdivision
three of this section]. However, in the case of a small business taxpay-
er, as defined in paragraph (f) of this subdivision, the amount
prescribed by this paragraph shall be computed pursuant to subparagraph
(iv) of this paragraph and in the case of a manufacturer, as defined in
subparagraph (vi) of this paragraph, the amount prescribed by this para-
graph shall be computed pursuant to subparagraph (vi) of this paragraph.

[(i) if the entire net income base is not more than two hundred thou-
sand dollars, (1) for taxable years beginning before July first, nine-
teen hundred ninety-nine, the amount shall be eight percent of the
entire net income base; (2) for taxable years beginning after June thir-
tieth, nineteen hundred ninety-nine and before July first, two thousand
three, the amount shall be seven and one-half percent of the entire net
income base; and (3) for taxable years beginning after June thirtieth,
two thousand three and before January first, two thousand five, the

amount shall be 6.85 percent of the entire net income base;
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(ii) if the entire net income base is more than two hundred thousand
dollars but not over two hundred ninety thousand dollars, (1) for taxa-
ble years beginning before July first, nineteen hundred ninety-nine, the
amount shall be the sum of (a) sixteen thousand dollars, (b) nine
percent of the excess of the entire net income base over two hundred
thousand dollars and (c¢) five percent of the excess of the entire net
income base over two hundred fifty thousand dollars; (2) for taxable
years beginning after June thirtieth, nineteen hundred ninety-nine and
before July first, two thousand, the amount shall be the sum of (a)
fifteen thousand dollars, (b) eight and one-half percent of the excess
of the entire net income base over two hundred thousand dollars and (c)
five percent of the excess of the entire net income base over two
hundred fifty thousand dollars; (3) for taxable years beginning after
June thirtieth, two thousand and before July first, two thousand one,
the amount shall be the sum of (a) fifteen thousand dollars, (b) eight
percent of the excess of the entire net income base over two hundred
thousand dollars and (c¢) two and one-half percent of the excess of the
entire net income base over two hundred fifty thousand dollars; (4) for
taxable years beginning after June thirtieth, two thousand one and
before July first, two thousand three, the amount shall be seven and
one-half percent of the entire net income base; and (5) for taxable
years beginning after June thirtieth, two thousand three and before
January first, two thousand five, the amount shall be the sum of (a)
thirteen thousand seven hundred dollars, (b) 7.5 percent of the excess
of the entire net income base over two hundred thousand dollars and (c)
3.25 percent of the excess of the entire net income base over two

hundred fifty thousand dollars;
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(iii) for taxable years beginning on or after January first, two thou-
sand five and ending before January first, two thousand seven, if the
entire net income base is not more than two hundred ninety thousand
dollars the amount shall be six and one-half percent of the entire net
income base; 1if the entire net income base is more than two hundred
ninety thousand dollars but not over three hundred ninety thousand
dollars the amount shall be the sum of (1) eighteen thousand eight
hundred fifty dollars, (2) seven and one-half percent of the excess of
the entire net income base over two hundred ninety thousand dollars but
not over three hundred ninety thousand dollars and (3) seven and one-
quarter percent of the excess of the entire net income base over three
hundred fifty thousand dollars but not over three hundred ninety thou-
sand dollars;]

(iv) for taxable years beginning [on or after] before January first,
two thousand [seven] sixteen, if the [entire net] business income base
is not more than two hundred ninety thousand dollars the amount shall be
six and one-half percent of the [entire net] business income base; if
the [entire net] business income base is more than two hundred ninety
thousand dollars but not over three hundred ninety thousand dollars the
amount shall be the sum of (1) eighteen thousand eight hundred fifty
dollars, (2) seven and one-tenth percent of the excess of the [entire
net] business income base over two hundred ninety thousand dollars but
not over three hundred ninety thousand dollars and (3) four and thirty-
five hundredths percent of the excess of the [entire net] business
income base over three hundred fifty thousand dollars but not over three
hundred ninety thousand dollars;

(v) 1if the taxable period to which [subparagraphs (i), (ii), (iii),

and] subparagraph (iv) of this paragraph [apply] applies is 1less than
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twelve months, the amount prescribed by this paragraph shall be computed
as follows:

(A) Multiply the [entire net] business income base for such taxpayer
by twelve;

(B) Divide the result obtained in (A) by the number of months in the
taxable year;

(C) Compute an amount pursuant to [subparagraphs (i) and (ii)] subpar-
agraph (iv) as if the result obtained in (B) were the taxpayer's [entire
net] business income base;

(D) Multiply the result obtained in (C) by the number of months in the
taxpayer's taxable year;

(E) Divide the result obtained in (D) by twelve.

(vi) except as otherwise provided in this subparagraph or subparagraph
(vii) of this paragraph, for taxable years beginning on or after January
thirty-first, two thousand seven, the amount prescribed by this para-
graph for a taxpayer which is a qualified New York manufacturer, as
defined in subdivision fifteen of section two hundred eight of this
article, shall be computed at the rate of six and one-half (6.5) percent
of the taxpayer's [entire net] business income base. [For taxable years
beginning on or after January first, two thousand twelve and before
January first, two thousand fifteen, the amount prescribed by this para-
graph for a taxpayer which is an eligible qualified New York manufactur-
er shall be computed at the rate of three and one-quarter (3.25) percent
of the taxpayer's entire net income base. The commissioner shall estab-
lish guidelines and criteria that specify requirements by which a
manufacturer may be classified as an eligible qualified New York
manufacturer. Criteria may include but not be limited to factors such as

regional unemployment, the economic impact that manufacturing has on the
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surrounding community, population decline within the region and median
income within the region in which the manufacturer is located. In estab-
lishing these guidelines and criteria, the commissioner shall endeavor
that the total annual cost of the lower rates shall not exceed twenty-
five million dollars.]

For a qualified New York manufacturer, as defined in subdivision
fifteen of section two hundred eight of this article, the rate at which
the tax is computed in effect for taxable years beginning on or after
January first, two thousand thirteen and before January first, two thou-
sand fourteen for qualified New York manufacturers shall be reduced by
nine and two-tenths percent for taxable years commencing on or after
January first, two thousand fourteen and before January first, two thou-
sand fifteen, twelve and three-tenths percent for taxable years commenc-
ing on or after January first, two thousand fifteen and before January
first, two thousand sixteen, fifteen and four-tenths percent for taxable
years commencing on or after January first, two thousand sixteen and
before January first, two thousand eighteen, and twenty-five percent for
taxable vyears beginning on or after January first, two thousand eigh-
teen.

(vii) For a qualified New York manufacturer that has an apportionment
factor for purposes of the metropolitan transportation business tax
surcharge computed pursuant to subdivision two of section two hundred
nine-B of this article equal to zero for the taxable year, the amount
prescribed by this paragraph for taxable years beginning on or after
January first, two thousand fourteen shall be computed at the rate of
zero percent of the taxpayer's entire net income base.

(viii) In computing the business income base, a net operating loss

deduction shall be allowed. A net operating loss deduction is the amount
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of net operating loss or losses from one or more taxable years that are

carried forward to a particular income year. A net operating loss is the

amount of a business loss incurred in a particular tax vear multiplied

by the apportionment factor for that year as determined under section

two hundred ten-A of this article. The maximum net operating deduction

that is allowed in a taxable year is the amount that reduces the taxpay-

er's tax on allocated business income to the higher of the tax on the

capital base or the fixed dollar minimum. Such deduction and 1loss are

determined in accordance with the following:

(1) Such net operating 1loss deduction is not limited to the amount

allowed under section one hundred seventy-two of the internal revenue

code or the amount that would have been allowed if the taxpayer had not

made an election under subchapter S of chapter one of the internal

revenue code.

(2) Such net operating loss deduction shall not include any net oper-

ating loss incurred during any taxable year beginning prior to January

first, two thousand fifteen, or during any taxable year in which the

taxpaver was not subject to the tax imposed by this article.

(3) A taxpaver that files as part of a federal consolidated return but

on a separate basis for purposes of this article must compute its

deduction and loss as if it were filing on a separate basis for federal

income tax purposes.

(4) A net operating loss must be carried forward to each of the twenty

taxable vears following the taxable year of the loss. No carryback of

the net operating loss is allowed. A taxpayer must apply both of these

limitations in computing such net operating loss deduction.

(5) Such net operating loss deduction shall not include any net oper-

ating loss incurred during a New York S vear; provided, however, a New
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York S year must be treated as a taxable vear for purposes of determin-

ing the number of taxable years to which a net operating loss may be

carried forward.

() Where there are two or more allocated net operating losses, or

portions thereof, carried forward to be deducted in one particular tax

yvear from allocated business income, the earliest allocated 1loss

incurred must be applied first.

(b) Capital base. (1) The [amount prescribed by this paragraph for
taxable years beginning before January first, two thousand eight shall
be computed at .178 percent for each dollar of the taxpayer's total
business and investment capital, or the portion thereof allocated within
the state as hereinafter provided. For taxable years beginning on or
after January first, two thousand eight, the] amount prescribed by this
paragraph shall be computed at .15 percent for each dollar of the
taxpayer's total business [and investment] capital, or the portion ther-
eof allocated within the state as hereinafter provided. However, in the
case of a cooperative housing corporation as defined in the internal
revenue code, the applicable rate shall be .04 percent. In no event
shall the amount prescribed by this paragraph exceed three hundred fifty
thousand dollars for qualified New York manufacturers and for all other
taxpayers [ten] five million dollars [for taxable years beginning on or
after January first, two thousand eight but before January first, two
thousand eleven and one million dollars for taxable years beginning on
or after January first, two thousand eleven].

(2) For a qualified New York manufacturer, as defined in subdivision
fifteen of section two hundred eight of this article, the rate at which
the tax 1is computed in effect for taxable years beginning on or after

January first, two thousand thirteen and before January first, two thou-
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sand fourteen shall be reduced by nine and two-tenths percent for taxa-
ble vyears commencing on or after January first, two thousand fourteen
and before January first, two thousand fifteen, twelve and three-tenths
percent for taxable years commencing on or after January first, two
thousand fifteen and before January first, two thousand sixteen, fifteen
and four-tenths percent for taxable years commencing on or after January
first, two thousand sixteen and before January first, two thousand eigh-
teen, and twenty-five percent for taxable years beginning on or after
January first, two thousand eighteen.

[(¢) Minimum taxable income bases. (i) For taxable years beginning
after nineteen hundred eighty-six and before nineteen hundred eighty-
nine, the amount prescribed by this paragraph shall be computed at the
rate of three and one-half percent of the taxpayer's pre-nineteen
hundred ninety minimum taxable income base. For taxable years beginning
in nineteen hundred eighty-nine, the amount prescribed by this paragraph
shall be computed at the rate of five percent of the taxpayer's pre-
nineteen hundred ninety minimum taxable income base. A "taxpayer's pre-
nineteen hundred ninety minimum taxable income base" shall mean the
portion of the taxpayer's entire net income allocated within the state
as hereinafter provided, subject to any modification required by para-
graphs (d) and (e) of subdivision three of this section;

(ii) (A) For taxable years beginning on or after January first, two
thousand seven, the amount prescribed by this paragraph shall be
computed at the rate of one and one-half percent of the taxpayer's mini-
mum taxable income base. The "taxpayer's minimum taxable income base"
shall mean the portion of the taxpayer's minimum taxable income allo-

cated within the state as hereinafter provided, subject to any modifica-
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tions required by paragraphs (d) and (e) of subdivision three of this
section.

(B) For taxable years beginning on or after January first, two thou-
sand twelve and before January first, two thousand fifteen, the amount
prescribed by this paragraph for an eligible qualified New York manufac-
turer shall be computed at the rate of seventy-five hundredths (.75)
percent of the taxpayer's minimum taxable income base. For purposes of
this clause, the term "eligible qualified New York manufacturer" shall
have the same meaning as in subparagraph (vi) of paragraph (a) of this
subdivision.

(iii) For a qualified New York manufacturer, as defined in subpara-
graph (vi) of paragraph (a) of this subdivision, the rate at which the
tax 1is computed in effect for taxable years beginning on or after Janu-
ary first, two thousand thirteen and before January first, two thousand
fourteen for qualified New York manufacturers shall be reduced by nine
and two-tenths percent for taxable years commencing on or after January
first, two thousand fourteen and before January first, two thousand
fifteen, twelve and three-tenths percent for taxable years commencing on
or after January first, two thousand fifteen and before January first,
two thousand sixteen, fifteen and four-tenths percent for taxable years
commencing on or after January first, two thousand sixteen and before
January first, two thousand eighteen, and twenty-five percent for taxa-
ble years beginning on or after January first, two thousand eighteen.]

(d) Fixed dollar minimum. (1) The [amount prescribed by this paragraph
shall be for a taxpayer which during the taxable year has:

(A) a gross payroll of six million two hundred fifty thousand dollars

or more, one thousand five hundred dollars;
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(B) a gross payroll of less than six million two hundred fifty thou-
sand dollars but more than one million dollars, four hundred twenty-five
dollars;

(C) a gross payroll of no more than one million dollars but more than
five hundred thousand dollars, three hundred twenty-five dollars;

(D) a gross payroll of no more than five hundred thousand dollars but
more than two hundred fifty thousand dollars, two hundred twenty-five
dollars;

(E) a gross payroll of two hundred fifty thousand dollars or less
(except as prescribed in clause (F) of this subparagraph), one hundred
dollars;

(F) a gross payroll of one thousand dollars or less, with total
receipts within and without this state of one thousand dollars or less,
and the average value of the assets of which are one thousand dollars or
less, eight hundred dollars.

(2) For purposes of this paragraph:

(A) gross payroll shall be the same as the total wages, salaries and
other personal service compensation of all the taxpayer's employees,
within and without this state, as defined in subparagraph three of para-
graph (a) of subdivision three of this section, except that general
executive officers shall not be excluded.

(B) total receipts shall be the same as receipts within and without
this state as defined in subparagraph two of paragraph (a) of subdivi-
sion three of this section.

(C) average value of the assets shall be the same as prescribed by
subdivision two of this section without reduction for liabilities.

(3) If the taxable year is 1less than twelve months, the amount

prescribed by this paragraph shall be reduced by twenty-five percent if
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the period for which the taxpayer is subject to tax is more than six
months but not more than nine months and by fifty percent if the period
for which the taxpayer is subject to tax is not more than six months.
Provided, however, that in determining the amount of gross payroll and
total receipts for purposes of subparagraph one of this paragraph, where
the taxable year is less than twelve months, the amount of each shall be
determined by dividing the amount of each with respect to the taxable
yvear by the number of months in such taxable year and multiplying the
result by twelve. If the taxable year is less than twelve months, the
amount of New York receipts for purposes of subparagraph four of this
paragraph is determined by dividing the amount of the receipts for the
taxable year by the number of months in the taxable year and multiplying
the result by twelve.

(4) Notwithstanding subparagraphs one and two of this paragraph, for
taxable years beginning on or after January first, two thousand eight,
the] amount prescribed by this paragraph for New York S corporations

will be determined in accordance with the following table:

If New York receipts are: The fixed dollar minimum tax is:
not more than $100,000 $ 25
more than $100,000 but not over $250,000 $ 50
more than $250,000 but not over $500,000 $ 175
more than $500,000 but not over $1,000,000 $ 300
more than $1,000,000 but not over $5,000,000 $1,000
more than $5,000,000 but not over $25,000,000 $3,000

Over $25,000,000 $4,500
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Otherwise the amount prescribed by this paragraph will be determined in
accordance with the following table:

Provided further, the amount prescribed by this paragraph for a quali-

fied New York manufacturer, as defined in subdivision fifteen of section

two hundred eight of this article, will be determined in accordance with

the following tables:

For tax years beginning on or after January 1, 2014 and before January

1, 2015:

If New York receipts are: The fixed dollar minimum tax is:
not more than $100,000 $ 23
more than $100,000 but not over $250,000 $ 68
more than $250,000 but not over $500,000 $ 159
more than $500,000 but not over $1,000,000 $ 454
more than $1,000,000 but not over $5,000,000 $1,362
more than $5,000,000 but not over $25,000,000 $3,178
Over $25,000,000 $4,500

For tax vears beginning on or after January 1, 2015 and before January

1, 2016:

If New York receipts are: The fixed dollar minimum tax is:
not more than $100,000 $ 22

more than $100,000 but not over $250,000 $ 66

more than $250,000 but not over $500,000 $ 153

more than $500,000 but not over $1,000,000 $ 439

more than $1,000,000 but not over $5,000,000 $1,316

more than $5,000,000 but not over $25,000,000 $3,070
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1 Over $25,000,000 $4,385

2 For tax vears beginning on or after January 1, 2016 and before January

3 1, 2018:

4 If New York receipts are: The fixed dollar minimum tax is:
5 not more than $100,000 $ 21
6 more than $100,000 but not over $250,000 $ 63
7 more than $250,000 but not over $500,000 $ 148
8 more than $500,000 but not over $1,000,000 $ 423
9 more than $1,000,000 but not over $5,000,000 $1,269
10 more than $5,000,000 but not over $25,000,000 $2,961
11 Over $25,000,000 $4,230

12 For tax vears beginning on or after January 1, 2018:

13 If New York receipts are: The fixed dollar minimum tax is:
14 not more than $100,000 $ 19
15 more than $100,000 but not over $250,000 $ 56
16 more than $250,000 but not over $500,000 $ 131
17 more than $500,000 but not over $1,000,000 $ 375
18 more than $1,000,000 but not over $5,000,000 $1,125
19 more than $5,000,000 but not over $25,000,000 $2,625
20 Over $25,000,000 $3,750

21 Otherwise the amount prescribed by this paragraph will be determined in

22 accordance with the following table:
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If New York receipts are: The fixed dollar minimum tax is:
not more than $100,000 $ 25
more than $100,000 but not over $250,000 $ 75
more than $250,000 but not over $500,000 $ 175
more than $500,000 but not over $1,000,000 $ 500
more than $1,000,000 but not over $5,000,000 $1,500
more than $5,000,000 but not over $25,000,000 $3,500
[Over] $25,000,000 but not over $50,000,000 $5,000
more than $50,000,000 but not over $100,000,000 $10,000
more than $100,000,000 but not over $250,000,000 $20,000
more than $250,000,000 but not over $500,000,000 50,000

more than $500,000,000 but not over $1,000,000,000 $100,000

Over $1,000,000,000 $200,000

For purposes of this paragraph, New York receipts are the receipts
[computed in accordance with subparagraph two of paragraph (a) of subdi-

vision three of this] included in the numerator of the apportionment

factor determined under section two hundred ten-A for the taxable year.

(2) If the taxable vyear is less than twelve months, the amount of New

York receipts is determined by dividing the amount of the receipts for

the taxable year by the number of months in the taxable year and multi-

plyving the result by twelve. In the case of a termination year of a New

York S corporation, the sum of the tax computed under this paragraph for

the S short vear and for the C short yvear shall not be less than the

amount computed under this paragraph as if the corporation were a New

York C corporation for the entire taxable vear.

[(5) For taxable years beginning on or after January first, two thou-

sand twelve and before January first, two thousand fifteen, the amounts
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prescribed in subparagraphs one and four of this paragraph as the fixed
dollar minimum tax for an eligible qualified New York manufacturer shall
be one-half of the amounts stated in those subparagraphs. For purposes
of this subparagraph, the term "eligible qualified New York manufactur-
er" shall have the same meaning as in subparagraph (vi) of paragraph (a)
of this subdivision.

(6) For a qualified New York manufacturer, as defined in subparagraph
(vi) of paragraph (a) of this subdivision, the amounts prescribed in
subparagraphs one and four of this paragraph in effect for taxable years
beginning on or after January first, two thousand thirteen and before
January first, two thousand fourteen for qualified New York manufactur-
ers shall be reduced by nine and two-tenths percent for taxable vyears
commencing on or after January first, two thousand fourteen and before
January first, two thousand fifteen, twelve and three-tenths percent for
taxable years commencing on or after January first, two thousand fifteen
and before January first, two thousand sixteen, fifteen and four-tenths
percent for taxable years commencing on or after January first, two
thousand sixteen and before January first, two thousand eighteen, and
twenty-five percent for taxable vyears beginning on or after January
first, two thousand eighteen.

(e) Subsidiary capital base. (1) The amount prescribed by this para-
graph shall be computed at the rate of nine-tenths of a mill for each
dollar of the portion of the taxpayer's subsidiary capital allocated
within the state as hereinafter provided.

(2) For purposes of this paragraph, the amount of such subsidiary
capital, prior to allocation, shall be reduced by the applicable
percentage of the taxpayer's (i) investments in the stock of, and any

indebtedness from, subsidiaries subject to tax under section one hundred
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eighty-six of this chapter (but only to the extent such indebtedness is
included in subsidiary capital), and (ii) investments in the stock of,
and any indebtedness from, subsidiaries subject to tax under article
thirty-two or thirty-three of this chapter (but only to the extent such
indebtedness is included in subsidiary capital). For purposes of clause
(i) of this subparagraph, the applicable percentage shall be thirty
percent for taxable years beginning in two thousand, and one hundred
percent for taxable years beginning after two thousand. For purposes of
clause (ii) of this subparagraph, the applicable percentage shall be one
hundred percent for taxable years beginning after nineteen hundred nine-
ty-nine.]

(f) For purposes of this section, the term "small business taxpayer"
shall mean a taxpayer (i) which has an entire net income of not more
than three hundred ninety thousand dollars for the taxable vyear; (idi)
[which constitutes a small business as defined in section 1244 (c) (3) of
internal revenue code (without regard to the second sentence of subpara-

graph (A) thereof) as of the last day of the taxable year] the aggregate

amount of money and other property received by the corporation for

stock, as a contribution to capital, and as paid-in surplus, does not

exceed one million dollars; [and] (iii) which is not part of an affil-

iated group, as defined in section 1504 of the internal revenue code,
unless such group, if it had filed a report under this article on a
combined basis, would have itself qualified as a "small business taxpay-

er" pursuant to this subdivision; and (iv) which has an average number

of individuals, excluding general executive officers, employed full-time

in the state during the taxable year of one hundred or fewer. If the

taxable period to which subparagraph (i) of this paragraph applies is

less than twelve months, entire net income under such subparagraph shall
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be placed on an annual basis by multiplying the entire net income by
twelve and dividing the result by the number of months in the period.

For purposes of subparagraph (ii) of this paragraph, the amount taken

into account with respect to any property other than money shall be the

amount equal to the adjusted basis to the corporation of such property

for determining gain, reduced by any liability to which the property was

subject or which was assumed by the corporation. The determination under

the preceding sentence shall be made as of the time the property was

received by the corporation. For purposes of subparagraph (iii) of this

section, "average number of individuals, excluding general executive

officers, employved full-time" shall be computed by ascertaining the

number of such individuals emploved by the taxpayer on the thirty-first

day of March, the thirtieth day of June, the thirtieth day of September

and the thirty-first day of December during each taxable year or other

applicable period, by adding together the number of such individuals

ascertained on each of such dates and dividing the sum so obtained by

the number of such dates occurring within such taxable vyear or other

applicable period. An individual emploved full-time means an emplovee in

a job consisting of at least thirty-five hours per week, or two or more

employees who are in jobs that together constitute the equivalent of a

job at least thirty-five hours per week (full-time equivalent). Full-

time equivalent employees in the state includes all employees regqularly

connected with or working out of an office or place of business of the

taxpaver within the state.

(g) New York S corporations. (1) General. The amount prescribed by
this paragraph shall be, in the case of each New York S corporation,
[(i) the higher of the amounts prescribed in paragraphs (a) and (d) of

this subdivision (other than the amount prescribed in the final clause
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of subparagraph one of that paragraph (d)) (ii) reduced by the article
twenty-two tax equivalent; provided, however, that the amount thus
determined shall not be less than the lowest of the amounts prescribed
in subparagraph one of that paragraph (d) (applying the provisions of
subparagraph three of that paragraph as necessary). Provided, however,
notwithstanding any provision of this paragraph, in taxable years begin-
ning in two thousand three and before two thousand eight, the amount
prescribed by this paragraph shall be the amount prescribed in subpara-
graph one of that paragraph (d) (applying the provisions of subparagraph
three of that paragraph as necessary) and applying the calculation of
that amount in the case of a termination year as set forth in subpara-
graph four of this paragraph as necessary. In taxable years beginning in
two thousand eight and thereafter, the amount prescribed by this para-
graph is] the amount prescribed in subparagraph four of that paragraph
(d) [(applying the provisions of subparagraph three of that paragraph as
necessary)] and applying the calculation of that amount in the case of a
termination year as set forth in subparagraph four of this paragraph as
necessary.

(2) [Article twenty-two tax equivalent. For taxable vyears beginning
before July first, nineteen hundred ninety-nine, the article twenty-two
tax equivalent is the amount computed under paragraph (a) of this subdi-
vision by substituting for the rate therein the rate of 7.875 percent.
For taxable years beginning after June thirtieth, nineteen hundred nine-
ty-nine and before July first, two thousand, the article twenty-two tax
equivalent is the amount computed under paragraph (a) of this subdivi-
sion by substituting for the rate therein the rate of 7.525 percent. For
taxable years beginning after June thirtieth, two thousand and before

July first, two thousand one, the article twenty-two tax equivalent is
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the amount computed under paragraph (a) of this subdivision by substi-
tuting for the rate therein the rate of 7.175 percent. For taxable years
beginning after June thirtieth, two thousand one and before July first,
two thousand three, the article twenty-two tax equivalent is the amount
computed under paragraph (a) of this subdivision by substituting for the
rate therein the rate of 6.85 percent. For taxable years beginning after
June thirtieth, two thousand three, the article twenty-two tax equiv-
alent is the amount computed under paragraph (a) of this subdivision by
substituting for the rate therein the rate of 7.1425 percent.

(3) Small business taxpayers. Notwithstanding the provisions of
subparagraphs one and two of this paragraph, in the case of a New York S
corporation which is a small business taxpayer, as defined in paragraph
(f) of this subdivision, the following provisions shall apply:

(A) For taxable years beginning before July first, nineteen hundred
ninety-nine, the article twenty-two tax equivalent is the amount
computed under paragraph (a) of this subdivision by substituting for the
rate therein the rate of 7.875 percent.

(B) For taxable years beginning after June thirtieth, nineteen hundred
ninety-nine and before July first, two thousand three, the amount
computed wunder paragraph (a) of this subdivision, as referred to in
subparagraph one of this paragraph, shall be computed by substituting
for the rate therein the rate of 7.5 percent, and the article twenty-two
tax equivalent under paragraph (a) of this subdivision shall be computed
as follows:

(i) if the entire net income base is not more than two hundred thou-
sand dollars, the article twenty-two tax equivalent 1is the amount
computed under paragraph (a) of this subdivision by substituting for the

rate therein the rate of 7.45 percent;
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(ii) if the entire net income base is more than two hundred thousand
dollars but not over two hundred ninety thousand dollars, the article
twenty-two tax equivalent shall be computed as the sum of (I) fourteen
thousand nine hundred dollars, (II) six and eighty-five hundredths
percent of the first fifty thousand dollars in excess of the entire net
income base over two hundred thousand dollars, and (III) three and
eighty-five hundredths percent of the excess, if any, of the entire net
income base over two hundred fifty thousand dollars.

(C) For taxable years beginning after June thirtieth, two thousand
three, the amount computed under paragraph (a) of this subdivision, as
referred to in subparagraph one of this paragraph, shall be computed by
substituting for the rate therein the rate of 7.5 percent, and the arti-
cle twenty-two tax equivalent under paragraph (a) of this subdivision
shall be computed as follows:

(i) if the entire net income base is not more than two hundred thou-
sand dollars, the article twenty-two tax equivalent is the amount
computed under paragraph (a) of this subdivision by substituting for the
rate therein the rate of 7.4725 percent;

(ii) if the entire net income base is more than two hundred thousand
dollars but not over two hundred ninety thousand dollars, the article
twenty-two tax equivalent shall be computed as the sum of (I) fourteen
thousand nine hundred forty-five dollars, (II) 7.1425 percent of the
first fifty thousand dollars in excess of the entire net income base
over two hundred thousand dollars, and (III) 5.4925 percent of the
excess, if any, of the entire net income base over two hundred fifty
thousand dollars.

(4)] Termination year. In the case of a termination year, [the tax for

the S short year shall be computed under this paragraph without regard
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to the fixed dollar minimum tax prescribed in paragraph (d) of this
subdivision, and the tax for the C short year shall be computed under
the opening paragraph of this subdivision without regard to the fixed
dollar minimum tax prescribed under such paragraph (d), but in no event
shall]l] the sum of the tax for the S short year and the tax for the ¢C
short vyear shall not be less than the fixed dollar minimum tax under
paragraph (d) of this subdivision computed as if the corporation were a
New York C corporation for the entire taxable year.

[(h) For purposes of determining whether a taxpayer is an eligible
qualified New York manufacturer for purposes of the tax benefits
provided in subparagraph (vi) of paragraph (a) of this subdivision,
subparagraph (ii) of paragraph (c¢) of this subdivision, and subparagraph
five of paragraph (d) of this subdivision, a taxpayer shall utilize the
law, guidelines and criteria in effect on December thirty-first, two
thousand thirteen.]

§ 13. Subdivision 1-c¢ of section 210 of the tax law, as amended by
chapter 1043 of the laws of 1981, the opening paragraph and paragraph
(a) as amended by chapter 817 of the laws of 1987, and paragraph (b) as
amended by section 12 of part Y of chapter 63 of the laws of 2000, is
amended to read as follows:

1-c. The computations specified in paragraph (b) of subdivision one of
this section shall not apply to the first two taxable years of a taxpay-
er which, for one or both such years, is a small business [concern. A
small business concern:

(a) is a taxpayer which is a small business corporation as defined in
paragraph three 