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BACKGROUND

Executive Order 38 was issued by Governor Andrew Cuomo and is designed to
address excessive administrative expenses and executive compensation levels for
certain providers receiving State funds/State-authorized payments (hereinafter
“SFISAP").

Regulations to ensure that executive compensation and administrative expenses
do not exceed certain limits were published by 13 state agencies (see attached listing),
and are effective July 1, 2013.

A summary of EO 38 and initial agency responsibilities for all 13 agencies
impacted by the order is provided below. Additional guidance and information is also
available at the following public website (executiveorder38.ny.qov).

OVERVIEW

The restrictions on administrative expenses and executive compensation will
take effect for reporting periods beginning on or after July 1, 2013. In summary, EO 38:

e Prohibits providers covered under EO 38 from using more than $199,000 in
State funds/State-authorized payments (“SF/SAP”) for the compensation of a
covered executive.

e Provides that if a covered executive makes more than the $199,000 threshold
because of funding from sources other than SF/SAP, the compensation level
must not exceed the 75th percentile of compensation levels provided to
executives in comparable entities and must be approved by the covered
providers governing body.


http://www.governor.ny.gov/executiveorder/38
http://executiveorder38.ny.gov/
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e Limits administrative expenses to no more than 25 percent of overall
spending in the reporting period beginning between July 1, 2013 and June 30,
2014. Further, administrative expenses must not exceed 20 percent in the
reporting period beginning between July 1, 2014 and June 30, 2015, and
must decrease to 15 percent in the reporting period beginning July 1, 2015 or
thereafter.

Detailed guidance for EO 38 implementation is available on the EO 38 website,
including a detailed Preliminary Guidance document. This document provides step-by-
step information to help agencies and providers implement EO 38, including
determining covered providers, covered executives, the appropriate reporting periods,
calculation of SF/SAP, executive compensation, administrative and program expenses,
lead agency determination, and the waiver application process.

Beginning in July 2013, providers will be able to submit, via the EO 38 website,
requests for a waiver from the EO 38 limitations as well as the agency they believe
should be considering the waiver request (the “lead agency”).

LEAD AGENCY

In order to effectively manage the implementation of EO 38, a “lead agency” will
be designated for each provider by the State. The lead agency will facilitate the EO 38
process and serve as a single point of contact for the provider, which is important where
there are multiple agencies that provide funding to a provider. The lead agency, acting
on behalf of all the other agencies providing State funds to the provider, will be
responsible for all contact on EO 38 with the covered provider. That agency will also be
responsible for ensuring that all required EO 38 forms are submitted and reviewed on
time.

More information on this process will be provided separately, but the lead agency
will generally be the State agency that provides the most funding to the provider. The
lead agency determination will also consider other factors, including the overall
knowledge of, and experience with, the covered provider by the involved State
agencies, and other factors deemed relevant by the involved State agencies. The final
lead agency determination will be subject to the review and approval of the Division of
the Budget.

THE WAIVER PROCESS

A waiver process will be available for those covered providers that do not expect
to meet the EO 38 limits on either executive compensation or administrative expenses.
A separate waiver will be submitted for exemption from the administrative expense
limitations and for each covered executive seeking an exemption from the executive
compensation limitations.

The lead agency must issue a notification of either approval or denial of a waiver
application to the provider no later than 60 calendar days after it is initially submitted.
(The 60-day clock will be stopped whenever additional information is requested by the
agency from the applicant provider.)
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There are strict criteria for approval of a waiver, and it is anticipated that approval
of waiver applications will be limited. The following factors (as detailed in the
appropriate agency regulations), shall be considered in the determination of whether to
grant a waiver from the limits on executive compensation and administrative costs.

Executive compensation waiver criteria include:

For covered executives whose compensation is solely derived from SF/SAP
and is above $199,000, the rationale for why a compensation level above
$199,000 is needed to deliver quality services.

For covered executives whose compensation is above the $199,000
threshold but who receive funding from other sources, the rationale for why a
compensation level above the 75" percentile of comparable executives is
needed to deliver quality services.

Explanation of how a reduction in the current level of compensation would
have a deleterious effect on the amount and quality of services provided, and
why the covered provider could not provide the program services at the same
levels of quality and availability if executive compensation were reduced to
the threshold.

Description of the unique nature, size, and/or complexity of the covered
provider’'s operations to warrant compensation levels above the threshold.

Evidence of the provider’s executive compensation review and approval
process, including factors such as an independent review, approval by the
agency board of directors, an assessment of comparability data including a
compensation survey, and contemporaneous substantiation of the
deliberation and decision to approve such executive compensation above the
threshold.

A listing of the provider’s unsuccessful efforts to secure executives with the
same levels of experience, expertise and skills for the positions of covered
executives at compensation levels within the threshold.

Proof of the provider’s efforts to monitor and control executive compensation
costs.

Administrative expenses waiver criteria include:

Demonstration of why administrative expenses exceeding the threshold are
necessary and unavoidable, including a description of any one-time
extraordinary expenses.

Evidence that a failure to reimburse specific administrative expenses would
negatively impact the availability or quality of program services in the covered
provider's geographic area.



e Description of the nature, size and complexity of the covered provider’s
operations and the program services provided, or of the unique or special
services of the provider, that warrant administrative spending beyond the
threshold.

e Proof of the provider’s efforts to monitor and control administrative expenses
and to limit requests for reimbursement for such costs.

e Documentation of the provider’s efforts to find other funding sources to
support its administrative expenses, and the nature and extent of such efforts
and funding sources.

Information is available separately regarding detailed guidance and training for
the EO 38 web portal and related topics.

Questions concerning this Bulletin should be directed to your budget examiner.
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http://www.agriculture.ny.gov/Part_400.pdf
http://www.criminaljustice.ny.gov/pio/9-NYCRR-6157-revised-text.pdf
http://www.doccs.ny.gov/RulesRegs/20130228_Part513_Revised.html
http://w3.health.state.ny.us/dbspace/propregs.nsf/4ac9558781006774852569bd00512fda/fe1abd5a1b78ad8585257a00005afe2e
http://www.dos.ny.gov/info/regulatory_activity/proposed/part144.html
http://www.nyshcr.org/AboutUs/ProposedRegulations/
http://www.aging.ny.gov/News/2012/EO38Regulations.pdf
http://www.oasas.ny.gov/regs/documents/Part812.pdf
http://www.ocfs.state.ny.us/main/legal/Regulatory/pc/
http://www.omh.ny.gov/omhweb/policy_and_regulations/Adoption/Part_513_text_final_20130514.pdf
http://www.ovs.ny.gov/Files/Full%20Rule%20and%20Assessment%20for%20website%20-%20a.pdf
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